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Before Sir Charles Fou,. Chief Judge, and Mr. Justice Parlett. 


1. MAUNG MAUNG., 
2. MA MYA. 


Higinbothas—tor appellaant (plaintiff). 


GEORGE GILLESPIE & Co., Lap. 2. { 


Rutledge-—tor réspondents (defendants), 
Meaning of words “opposed io public policy "—Cortitvact Act, 1872, s, 23, 


The plaintiff company entered into an agreement with the first defendant, 
an Inspector of Land Records, under which the latter was to buy land for the 
company in the circle in which he was employed, and was to receive 
remuneration from the company for his services, but all transactions were to 
be carried out in the name of the second defendant. The first defendant 
bought lands in the name of the second defendant. The company provided 
the funds to pay for the lands, and paid the first defendant remuneration. 
Conveyances of the lands were executed by the sellers to the second defend- 
ant.. The defendants having refused to convey the lands to the company, 
the latter brought a suit to compel specific performance of ils contract with 
the first defendant. The original Court refused a decree for specific 
performance on the ground that a contract of employment of an Inspector 
of Land Records as agent to purchase and sell lands within his circle at a 
large fee was a contract opposed to public policy and consequently should 
not be enforced by the Court. 


Held,-—that the company was entitled to specific performance of the 
contract. The words “opposed to public policy" in section 23 of of the 
Contract Act do not leave at large to each Court to find that a particular 
contract is against public policy, and a Court cannot invent a new head of 
public policy. The dereliction of duty on the part of the first defendant as 
a Government servant, not being contrary ‘to law or something having the 
force of law, did not afford ground for holding that the contract between him 
and the company was void as being opposed to public policy. 


Janson v. Driefoutein Consulidated Mines, Lid. (1902) L.R, A.C, 
484 ; Egerton vy. Earl Brownlow, (1853) 4 H.L.C,, I; referred to, 


Fox, C.J.—There can be no doubt that the District Judge's 
findings on the facts are correct. The plaintiff company wanting 
land in the neighbourhood of Bassein for the purposes of a rice- 
mill sent a manager there to enquire and try to getsome. He 
went to the Land Records office and there met the first defendant, 
who was the Inspector of Land Records for that part of the 
country. The latter offered to assist in getting land for ‘the 
company, and it was agreed between him and the manager that 
he was to buy land for the company, the latter remuneratifg him 
for his services, but that transfers were to be talren in the name 
of the second defendant who is his sister-in-law. The object of 
this last stipulation is manifest. 


Civil Ist 
Appeal 
No, 63 of 
1908, 
August 23rd, 
1909. 


en 


1909, 


— 


GEORGE 
GILLESPIE 


Ma. 


Co., 
LYp. 

A 

MaAona. 


—— 
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Lands, including the land which is the subject-matter of the - 
suit, were purchased by ‘the first defendant and transferred to 
the secod defendant as contemplated by the agreement. The 
plaintiff company provided the purchase-money and paid the 
remuneration to the first defendant, everythtng however being 
carried out in the name of the second defendant, as if she were 
the real purchaser and agent of the plaintiff company. Subse- 
quently, she nominally, but the first defendant really,refused to 
transfer the landin suit to the company: The latter brought 
this suit to compel specific performance of the contract. The 
District Judgé found in favour of the company on the facts, but 
declined to enforce the contract on the ground that a contract of 
employment at a large fee of an Inspector of Land Records as an 
agent to purchase and sell revenue-paying paddy land within his 
circie was, in his opinion, a contract opposed to public policy 
which should therefore not be enforced. 


In the words of Lord Davey in Janson v. Driefottein Con- 
solidated Mines, Lid. (1), ‘‘ public policy is always an unsafe and 
treacherous ground for legal decision.’’ In the same case Lord 
Lindley says : 


A contract or otfer transaction which is against public policy, t.c., the 
general interest of this country, is illegal; bat public policy is a very 
unstable and dangerous foundalion on which to build until made safe by 
decision. 


The Lord Chancellor quoted with approval the following 
passage from the judgment of Baron Parke in Egerton v. Earl 
Brownlow (2): ee ; 


It is the province of the statesman, and not the lawyer, to discuss, and 
of the legislature to determine, what is the best for the public good, and to 
provided for it by proper enactments. It is the province of the judge to 
expound the law only; the written from the statutes: the unwrilten or 
common law from the decisions of our predecessors and of our existing 
Courts, from text-writers of acknowledged authority,and upon the principles 
to be clearly deduced from them by sound reason and just inference ; not to 
speculate upon what is the best, in his opinion, for the advantage of the 
cominunity. Some of these decisions may have no doubt been founded upon 
the prevailing and just opinions of the public good; for instan e¢, the 
illegality uf convenants in restraint of marriage or trade. They have become 
part of the recognised law, and wé are therefore bound by them, but we are 
not thereby authorized to establish aslaw everything which we may think 
for the public good, and prohibit everything which we think otherwise. 


The Lord Chancellor himself said, amongst other things :— 


I do not think that the phrase against “ public policy” is one which ina 

Court of law explains itself. It does net leave at large to each tribunal to 
find that a particular contract is against public policy . « * 
In treating of varieus branches of the law learned persons have analysed the 
sources of the law, and have sometimes expressed théir opinion that such and 
such a provision is bad because. it is contrary to public policy ; but I deny 
that any Court can invent a new head of public policy. 


< 





(1) (1902) L-R,, A.C., 484. |” (2) (1853) 4 HLL, Cases, I. 
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In the present case the District Judge has practically done 
this. Whatever one may think of the moral standard of a person 
who employs the servant of another to do work for him without 
first obtaining the ‘permission of the servant's employer, it is 
going very far to Say that uhen the servant has done the work 
partially, and has acquired benefits and remuneration under it, 
the Court will not compel him to complete the work, because it 
would’ be against public that a contract for services 
between a servant and any one except his master should be 
enforced. : 


The District Judge laid special stress ‘upon the fact that in 
the present case the servant was a servant of the Government 
and an Inspector of Land Records, and that the contract was to 
purchase lands in the circle in which he exercised his functions. 
No doubt it was highly improper of the first, defendant to enter 
into such 2 contract, and it is difficult to believe that the plaintiff 
company’s manager could have thought that it was justifiable for 
a man in the first defendant’s position to engage in buying and 
selling land for remuneration. Both parties must have known 
that if the first defendant’s superior officers became aware of his 
doing this, he would be dismissed from Government service. 
Nevertheless, it would be inventing a new head of public: policy 
as a ground for refusing to give effect to contracts if the 
dereliction of duty onthe part of the frst defendant was nota 
thing contrary to law or something having the force of law. It 
has not been contended that there is any positive law which 
forbids a Government servant in the position of the first defend- 
ant from buying and selling land either in his circle or elsewhere. 


In my opinion, the District Judge’s ground for refusing to 
grant the plaintiff company a decree, cannot be supported. 


- If the case is considered as between ihe plaintiff company 
and the second defendant, that is to say, if the contract is looked 
upon as really between the company and her, no question of 
public policy arises. By the written agreement she agreed to 
sell to the company’s agent the land which she declared she 
bought as an agent of the company. m 


In my judgment the Cecree of the District Court must be 
reversed, and a decree passed against the defendants in terms of 
the prayer of the plaint, aud ordering them to pay the plaintiff 
company their costs of the suit and of this appeal. : 


In view of the evidence in the case establishing clearly that the 
first defendant was the real purchaser of the land, and that the 
second defendant merely her name, and has been _ throughout 
‘a mere benamidar for the first defendant, Ithink that the plaintiff 
company is entitled to a conveyance deed executed by, or by the 
Court on behalf of, both the defendants under Rule 34 of Order 
XXI of the Code of Civil Procedure. 

Parleti, J.—I concur. 
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Before Sir Charles Fox, Chief Judge, Mr. Justice Hartnoll, 
and Mr. Justice Twomey. 


1. PO CHIT 
See enn e KING-EMPEROR. 


H. A. Nicol—for appellants. 
Rutledge, for the Government Advocate—for King-Emperor. 


Accomplice—Evedence of if wuncorroborated—Tests essential before being 
accepted—If considered true, @ conviction, based thereon, not illegal— 
Indian Evidence Act, 1872, ss. 114, 133. 


In a case of kidnapping followed by murder, the uncorroborated evi- 
dence of an accomplice, whose share in the crime was almost as bad as 
that of any of those who took part in it, was the only evidence against those 
implicated in the crime. ‘ 


it was held that while the terms of section 133 of the Indian Evidence 
Act suggest that a convialion based upon evidence of the kind referred to is 
to be regarded as exceptional, and the Court may presume that an accom- 
plice is unworthy of credit unless he is corroborated in material parti- 
culars, the Court must carefully test the truth of the uncorroborated evidence 
of an accomplice and must search for the motives which have prompted the 
accomplice to say what he has said and for the circumstances which led up to 
his disclosures. The evidence must be subjected to the most rigid tests in 
the endeavour to ascertain the true facts. If after doing this the Court is 
satisfied that the accomplice has spoken the truth, the accused should be 
convicted of the crime. 


Fo#, C.J.— Maung -Po, the twelve-year-old son of Maung 
Nyein andMa Shwe Ket, disappeared on the evening of the 11th 
May 1910. His father saw him last when he was going from his 
house in the direction of houses in one of which the boy’s cousin, 
Po Man,lived. The father thought the boy was going to the house 
-of a relation where he was in the habit of going. The boy did 
not return and search was made for him that night without avail. 
The parents’ suspicions that the boy had been Kidnapped, and. 
would be kept until ransom was paid for him, were soon aroused. 
Both of them were distracted with fear lest the boy should be 
murdered, and were evidently ready to pay all they had, and say 
nothing to the authorities rather than lose their son. No report 
of any kind was made to the police until seven days after the 
disappearance of the boy. On the morning of the 12th May 
Maung Nyein says he questioned his nephew, Po Man, about the 
boy, but he said he knew nothing. Maung Nyein says that later 
on Aung Nyun told him that Po Man, Thet Po, Po Chit and Po. 
Tan had kidnapped the boy, and that if money was paid he would 
be returned. Aung Nyun said he knew this because the above 
four men had consulted in his presence about kidnapping the boy,. 
and he had been promised Rs. 100 if he would join them. 

On the 13th May one of Maung Nyein's daugthers brought 
him a letter which she had found in front of the house. The 
letter is not signed. It advised the person for whom it was 
intended not to make a report at the police station as the boy 
would bekilled if a report was made. It appointed a place to 
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which one man alone should come at night bringing Rs. 1,500 and 
threatened that if the money was not brought, or if many people 
came with it, the boy would be killed and his head hung on the 
village gate. On the afternoon of the same day Thet Po came 
to Maung Nyein and asked what the amount mentioned in the 
letter was. On being told he asked how much money Maung 
Nyein had. Maung Nyein replied he had Rs. 400, whereon Thet 
Po said the boy could not be given back for that amount, and it 
must be madeup to Rs. 500. 

On that night Maung Nyein went with a friend to the place 
mentioned in the letter, but no one appeared. 

On the following morning Thet Po came to him again and 
asked how things had gone. Maung Nyein asked him why no 
one had appeared the previous night, and Thet Po replied that 
“they” had not yet settled things. Maung Nyein then said he 
thought the boy was no longer alive, to which Thet Po replied 
that he was alive. — 

On the 17th May another anonymous letter was brought to 


Maung Nyein by a relation who had found it. This letter began - 


by stating that the reason why the authors of it had not shown 
themselves when Maung Nyein went to the place appointed in 
the previous letter was because many people had gone with him. 
It went on to give warning that if many persons came next time 
the boy would be killed, and it gave directions as to whatthe two 
persons who might come should wear. They were to bring 
Rs. 700 to a named pagoda at sunset and wait there until 
9 o'clock 

Maung Nyein went to the place with two others and waited 
there until after midnight, but again no one came. 

Next day his nephew Po Man’s brother-in-law, Chit U, came 
and called him to a straw heap at the back of the witness house. 
Here he found Po Man. He asked Po Man where the child was, 
and Po Man’s reply was that Thet Po had taken him away and 
had given him up to two men whose names he did not know. Po 
Man then said that Thet Po would murder him, and he could not 
Wait any longer, but must go and give information at the police 
station. Maung Nyein went with him to the station, where he 
gave information of the loss of his son, the receipt of the letters, 
his having gone to the places appointed in them. He also said 
that on 6th increase Nayor (13th May) Po Man had told him 
that he (Po Man), had seen Thet Po abduct the boy, He said 
nothing about his interviews with Thet Po and Aung Nyun. He 
even said that Thet Po had not been asked anything about the 
matter as yet. ; 

The Sessions Judge remarks that Maung Nyein appeared to 
be in a distracted and distraught frame of mind over the logs of 
his son even when he was giving evidence on the 30th August, 
and in view of the contradictory statements he had made about 
‘his interviews with Thet Po, he could not take Maung Nyein’s 
evidence as to these into serious consideration as against 

’ Thet Po. 
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1910, The evidence of Maung Kék, who is Maung Nyein’s brother- 
po Garr in-law and who supported him’as to the interviews with Thet Po, 
o. the learned Judge rejected as entirely false. The boy’s mother, 
Kie- Ma Shwe Ket, had been even more distraught than Maung Nyein. 
EMPEROR. She sent off people to consult a soothsayer, and she says that the 
ee witness, Maung Pyan, came to their house on the night of the 12th 
May and said that Po Man, Po Tan and Po Chit were the people 
who took away her son. She had previously learnt from one of 
the women who went to consult the soothsayer that on the way 
Po Pyan had asked if she (Ma Shwe Ket) suspected any-one, and 
on being told that she suspected Po Tan, Po Chit and Po Man, 

he said he suspected them also, and they wete certaialy in it. 

Ma Shwe Ket said she asked Po Pyan why he had not told 
her when he knew about the child, and he said, “ It was fated to 
happen, and I forgot to mention about it. ” 

One of the women deputies to the soothsayer and Po Pyan 
himself gave somewhat different versions of what Po Pyan had 
said, and of the time and occasion on which he said anything. 
According to Ma To Do, Po Pyan said to her on the way to the 
soothsayer that he thought Po Man and Po Chit were in the kid- 
napping, as he had seen them going about together, and he also 
said that he had intended to inform Ma Shwe Ket, but having 
been busy he had not been able to do so. 

The information to the police on the 18th May had no result 
jn discovering anything about what had haprened to'the boy. 
The police officer to whom the information was given appears to 
have done little or nothing: possibly this was because Maung 
Nyein and others were living in hope that the boy would be 
returned, and did not wish the police to do anything which might 
delay the return or bring about the death of the boy. Po Man 
was questioned by the police, but on the first occasion he said he 
knew nothing. Onthe 25th May, however, he told the Sub- 
Inspector, who had returned from investigating another kidnapping 
case, the story of thekidnapping of Maung Po and showed him 
where the body of the child was. He was taken on the same 
day toa magistrate to whem he made a confession which in 
essentials gives the same story as he gave -in evidence after 
pardon had been tendered to him. The story is a gruesome one, 
and affords an illustration of the low moral standard of some of 
the bad people amongst the rural population, and of the cruelty 
they can be capable of. _ 

The people implicated by Po Man are himself, a young man 
of 20 years,of age, Po Chit, a boy of 15 years, Thet Po, a man of 
37 years, and Po Tan, a man of 24 years. According to his 
evidence he came across the other three one day about a fort- 
night before the kidnapping. “Thet Po then told him that if he 
would “ catch” his cousin, he would give him Rs. 100., Po Man 
agreed todo so if he could manage it. Aung Nyun came up to them. 
Thet Po asked him to join in the scheme, and Aung Nyun was 
not averse. Thet Po finally remarked that five persons had heard 
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what had been said, and that if any of them said anything about 
it, he would kill him. It may be noted here that in his confession 
on the 25th May Po Man said nothing about this meeting and 
conversation. It may be that on that occasion it did not come to 
his mind, or he may have thought it of little or no importance. 
On the other hand, it may be an after-concoction the object of 
which was to show corroboration, Aung Nyun being also got to 
speak to the same meeting. The next occurrence which Po Man 
spoke to was a meeting of himself and the three accused on the 
9th May. This came abcut, according to his story, in consequence 
of Po Chit coming to him and saving that Thet Po wanted to see 
him. He went to where he was told Thet Po was,and found him 
and Po Tan there. Po Thet again asked him to “get Maung 
Nyein’s child or children and promisedto pay him for doing so. 
Again on the 10th May Thet Pocame to himandasked him to get 
the boy, and to bring him on the night of the following day to a 
place he named. 

On the 11th May Po Chit came to his house about 7 o'clock 
in the evening with a query from Thet Po as to why the boy had 
not been brought. Po Chit went away and immediately after- 
wards the small boy, Maung Po, came along. Po Man asked him 
to come for a walk with him, and the boy followed him. When 
they got to where the three accused were, Po Chit and Po Tan 
took him by the hands, and wenton. The poor boy apparently 
did not suspect they had any evil designs against him, for he went 
along apparently voluntarily, After leaving the village the party 
halted, and Po Chit was told by Thet Po to take the child away out 
of hearing. When they had gone Thet Po said to Po Man and 
Po Chit that the boy knew them, and if he were sent back to his 
parents they would all goto jail, so the child must be killed, 
and money demanded from the parents as if he were alive. Po 
Man says that this proposal sickened him at first, but when 
he thought of the possible seven years in jail “he said nothing. ” 
Thet Po said that he (Po Man) must kill the child, but this 
Po Man said he dare not do. Thet Po threatened him, but 
eventually Po Tan said that he and Po Chit would kill the boy. 
Po Tan also asked Thet Po for directions as to where the letter 
demanding ransom for the boy should be put, and Thet Po told 
him that Rs. 1,500 should be demanded and that the letter should 
be put in a certain place. “No letter was afterwards found in that 
place. Thet Po having given his directions left the others and 
went back towards the village‘saying “ Do your work.” Po Tan 
and Po Man then went'to where Po Chit and the boy were, and 
all started off again, the boy being told that they were going to the 
night bazaar in Zig6n- They came toa gravel pit, and the boy 
sat down. <A few words passed beween the three intent on mur= 
der, and then Po Chit hit the child on the head with an iron bar 
which he had been carrying all along... The boy fell over aid Po 
Chit hit him another blow on the head. Then Po Chit took a 
knife from his waist, and handed itto Po Tan, who took it and 
cut the child in the throat, and stabbed into his back. 
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Po Man was during this sitting on the edge of the pit, After 
the killing of the child, Po Man went off to get a mamootie with 
which to cover up the chid’s body withsand. This was done and 
all three went back to their houses promising each other not to 
tell any one of what had happened. Next morning he met Thet 
Po, who again threatened to kill himifhe disclosedanything. On 
the same day he saw Po Chit and Po Tan, and the latter was 
writing an anonymous letter on a page from acopy book. The 
letters subsequently found were on paper which looks as if it had 
been taken from an ordinary school copy book. A few daysafter- 
warks Maung Nyein and his brother told Po Man they suspected 
him of having made over the child to Thet Po, but he said he 
knew nothing about the matter. He denies that he told Maung 
Nyein that Thet Po had taken away the child and had given it to 
two unknown persons. He says that on several occasions he 
felt inclined to speak out, but was tongue-tied. At last, on the 
Sub-Inspector examining him, he told him everything and went 
and showed him the place where the boy’s body had been 
buried. 

The reason for confessing which he gave to the magistrate 
who recorded his confession was in effect that he was overcome 
with remorse for what he had done,and that ashe had been a 
party to the murder of his cousin he did not care if he also lost 
his own life and were hanged. 

At the end of his evidence in the Sessions Court he said that 
two days previous to the murder Thet Po had asked him to ask 
one Po Pyan if he would join in the scheme, and he had doneso, 
Po Pyan was willing if the men concerned were reliable. He 
bad said nothing about this incident in his confession, and his 
story as to it stands on the same footing as the story about 
Aung Nyun having been asked to join in the scheme. 

- Po Man was, on his own story, undoubtedly an accomplice 
in the crimes which ended in the murder of the child Maung Po. 
The only corroboration of any part of his story beyond the 
finding of the child’s body in the place pointed out by him, and 
the body having wounds such as the blows he said were given 
would cause, come from Aung Nyun and Po Pyan. 

Aung Nyun said that on the Sth or 6th May he came upon 
the three accused and Po Man and there was the talk about 
kidnapping Maung Nyein’s son. He also said that he and Thet 
Po had been about drinking together on the afternoon of the 
1ith May, and that Thet Po told him the kidnapping plan would 
come off that day, and he gave him Rs. 10 as hush-money. 
Aung Nyun was, on his own showing, a good-for-nothing 
scoundrel, whose word was frimd facie entitled to no credit, 
Po Pyan gave evidence about Po Man having spoken to him 
about joining in the plot, telling him that Thet Po, Po Chit? 
Po Tan and himself were the others in it, Po Pyan manifestly 
was also a scoundrel, otherwise it*was not likely that he would 
have been asked to join in sucha scheme. 
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Because these men corroborated Po Man in some statements, 
which were of comparatively little importance, the learned Judge 
convicted Thet Po and Po Chit, but finding no corroboration of 
Po Man as regards Po Tan, he acquitted him. In my opinion 
there was no corroboration of Po Man as to who, besides himself, 
took part in the crime by any reliable evidence, for Aung- Nyun 
and Po Pyan were themselves witnesses who were rund facie 
unworthy of credit, and their evidence shculd be looked on in 
practically the same light as Po Man’s. The story of neither 
forces itself on one as being true ; on the contrary, each appears 
to be against rather than clothed with probability, and neither 
was heard of in the first stages of the investigation. 

In my opinion, then, the convictions can only be sustained if 
Po Man's evidenceis believed and acted on, although, on his own 
showing, his part in the crime was manifestly almost as bad as 
that of any of those who took part in it. 

I proceed to consider the case from this point of view. 


The evidence of accomplices has been the subject of _ 


numerous dicta of Judges in England and in India. Some of 
those of the India Courts are difficult to reconcile with others, 
and with the law aslaid down by the India Legislature. The 
most prominent among them is the oft-repeated saying that it is 
unsafe to convict any one on the evidence of an accomplice 
unless the latter is corroborated in material particulars. This 
means, of course, corroboration by the evidence of reliable 
witnesses. The saying is no doubt true in a sense but, stated 
broadly and alone it is only a partial statement of the law on the 
subject and it is apt to be misleading. At the risk of adding to 
the somewhat confusing dicta on the subject, I consider it may be 
of use to examine what is the law as regards the evidence of 
accomplices which is binding on all Courts in India. The bed 
rock of the Indian law is‘section 133 of the Indian Bvidence Act, 
This runs ; “‘ An accomplice shall be a competent witness against 
an accused person; and a conviction is not illegal merely 
because it proceeds upon the uncorroborated testimony of an 
accomplice.” ‘This is the only substantive law in India on the 
subject. Some of the decisions in the High Courts of India have 
whittled down the plain statement in the latter part of the section 
to such an extent as to convey the idea that itis really not the 
law. In support of the views put forward a long established 
practice of the Courts has been relied on, but.a practice however 
old must give way before an express and unequivocal declaration 
of the Legislature. 

The wording of the section, however, itself arouses thought. 
It was evidently intended to settle questions which were at the 
time thought to be unsettled, and the framers of the Act, who 
were without doubt well acquainted with all the decisions of the 
English and Indian Courts on the subject, put the wording of 
the section before the Legislature for adoption,’ and it was 
adopted as a definite statement of law to be followed in India, 


1910. 


Po CHIT 
v 


KInGe 
EMPEROR. 


— 


1910, 


Po CHIT 


vw 
Kine- 


EMPEROR. 


10 LOWER BURMA RULINGS. [vou. 


The first part of the section need not be dealt with. The 
wording of the second part, “and a conviction is not illegat 
merely because it proceeds on the uncorroborated testimony of 
an accomplice,” raises reflection as to how an accomplice’s 
evidence should. be treated, and under what conditions a 
conviction may rightly be based on it alone. It on its face 
suggests that a conviction on the uncorroborated evidence of an 
accomplice is to be regarded as exceptional. 

The Legislature has afforded a guide as to how such 
evidence should be dealt with by giving as an illustration to 
section 114 of the Aci, the maxim “the Court may presume 
that an accomplice is unworthy of credit unless he is corroborated 
in material particulars.” Further onin the illustration part of 
the section occurs the following— “ But the Court shall also have 
regard to such facts as the following in considering whether 
such maxims do or do not apply to the particular case before 
it.’ The illustrations referring to the maxim about an accom- 
plice’ : evidence are— 

“() A, a person of the highest character, is tried for 
causing a man’s death by an act of negligence. B,a 
person of equally ‘good character, who also took part 
in the arrangement, describes precisely what was done, 
and admits and explains the carelessness of A and 
himself. 

(2) A crime is committed by several persons. A, BandC, 
three of the criminals are captured on the spot and 
kept apart from each other. Each. gives an account 
of the crime implicating D, and the accounts.corrobo- 
rate each other in such a manner as to render previous. . 
concert highly improbable.” 

These cases are, of course, merely examples of circumstances 
under which the maxin given in illustration (b) should not be 
applied or should not prevail. The previous wording to which 
they are themselves illustrations shows clearly that the maxim is 
not to be regarded as an inflexible. rule never to be departed 
from. Ifit were this latter, no person’s life or liberty should 
ever be taken away on the evidence of an accomplice only ; to 
act on such a rule, however, would be running counter to the 
express provision in section 133 of the Evidence Act. 

How then must the evidence of an accomplice be dealt with 
in order to give full effect to both the maxim and the rule in 
section 133 ? 

It appears to me that the answer is that evidence of an 
accomplice must be regarded as ‘frimd facie unsafe to convict 
any one on, unless it is corroborated in material particulars’ by 
the evidence of witnesses whose evidence can be relied on ; but. 
bearing in mind that a person may be convicted on the wncorro- 
borated evidence of an accomplice, every endeavour must be 
made to test the truth of such evidence by the Judge who has 
to come to'a decision on it, and, keeping before his mind the 
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possibility of the accomplice speaking falsely, he should, as far 
as possible, search for the motives which have prompted the 
accomplice to say what he had said, and for the circumstances 
which have led up to his disclosures, and give the evidence 
generally the most rigid test possible in his endeavour to ascer- 
tain the true facts, If, after a thorough test of the evidence, the 
Judge is satished that the accomplice has spoken the truth, and 
his evidence brings home a crime to an accused person, then the 
Judge should convict the accused of the crime. 

The decision in each case must depend on its own particular 
circumstances, and no general rule can be laid down as to when 
an accomplice’s uncerroborated evidence alone should be 
accepted and acted on against an accused. 

Dealing in this way with the evidence of Po Man in this case, 
it appears to me that the only part of it which is open to doubt 
is that which the learned Sessions Judge looked upon as corrobo- 
rated. I refer to the interview when Aung Nyunt is said to have 
been present, and to Po Man having asked Po Pyan if he would 
join in the scheme. -Po Man said nothing about either of these 
circumstances in his confession on the 25th May. The police 
officer heard nothing about Aung Nyun and Po Pyan until three 
days after the finding of the body of Maung Po. It is not 
impossible that Po Man was induced to add to his first story by 
some One who knew the importance of getting some corrobora- 
tion of him. The miin part of his story was scarcely capable 
of corroboration unless one of the villagers was willing to 
implicate himself by owning to having seen the child taken away, 
and to having said nothing during all the search for him. 

There can be no possible doubt that Po Man was one of those 
who took partin the crime. Throngh him alone the body of the 
child was discovered, and if he had not disclosed where it was, 
it might never have been discovered. Thereis no room for any 
idea of Po Man having been induced by the police or villagers 
to tell a tale which was not true in order to implicate some one 
or to throw light on what had become of the child. Horribly 
base as his story makes him out to be, itisa story of a Burmese 
young man of the iowest order yielding to an offer and prospect 
of obtaining what for him would have been a very large some, of 
money, The offer was made and the iemptation came from a 
man much older in years than himself. It must have been noticed 
by Judges who have had experience of crimes:committed by 
Burmese young men how open to the influence of older criminals 
young criminals are, and how unheedingly they enter into crimes 
without really thinking at the time of what they are doing. The 
Story contains no improbablity. The crime could scarcely have 

_ been committed by one person alone. ‘The description of crime 
is unhappily too well known, and is usually engaged in by a 
number of persons. It is highly improbable that Po Man could 
have been induced to entice away and betray his little cousin by 
any one except persons belonging to his own village. Outsiders 
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could scarcely have had sufficient opportunity to get at him in 
order to induce him to enter into sucha plot. The description he 
gives of how the idea of murdering the child started appears to 
me to bear the impress of truth, as also does the description 
of how the three young Burmese were willing to carry out the 
order of their older leader. Po Man no doubt minimizes his 
part in the gruesome murder, for it could not have been solely 
due to fear of Thet Po that he went on with the other two 
knowing full well that his little relation was to be murdered. 
I can see no possible ground for the believing that he has impli- 
cated the wrong persons, or persons who did not take part in 
the crime, and after the closest scrutiny and consideration I can 
give to his evidence I believe his relation of the. occurrences 
attending Maung Po’s dead to be true. Some might think that 
the reason he gave for confessing, v#z., remorse for what he had 
done, was of very questionable reality, but in the case ofa 
Burmese criminal it is not unnatural. We have had many cases 
before us in which Burmese who have in their unthinking way 
committed crimes have evidently been genuinely sorry for what 
they had done after they have thought about it afterwards, and 
have then got into a state of not caring what happened to them 
or what was done to them. The after-effect is not an unnatural 
one in very impulsive and uncalculating people. 

Convinced as I'am of the truth of Po Man’s main story I 
would sustain the convictions on his evidence alone ; on it there 
can be no doubt that Po Chit took part in the murder of the 
child Maung Po, and that Thet Po instigated the murder, and 
it was committed in consequence of his instigation. 

I would confirm the sentence of death on Thet Po, but I do 
not think that the Court is called on to confirm the sentence of 
death on Po Chit, a boy. of fifteen years of age, although his 
conduct was so horrible. It is evident that Thet Po was the 
concoctor and prime mover in the crime, and led the younger 
ones into if. 

I would alter the sentence on Po.Chit to one of transporta- 
tion for life. 


Hartinoll,J—I agree with the learned Chief Judge that, if 
the convictions are upheld, they must be on the uncorroborated 
evidence of the approver, Po Man. There is considerable 
doubt in my mind that Aung Nyun and Maung Pyan have told 
the truth. Also tomy mind it is doubtful whether Maung 
Nyein had interviews with Thet Po which he deposes to. 
I also agree with the exposition of the law regarding the 
evidence of approvers Which has been laid down by the learned 
Chief Judge. The one point for consideration to my mind 
is whether Po Man's evidence should be believed uncorroborated 
asitis. It appears that he did not speak out at once, and that 
he denied at first all knowledge of the matter. He was 
arrested on the 23rd May and did not first confess until the 25th 
May, and so he was in custody for some two days before he 
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confessed. If Aung Nyun and Maung Pyan are giving false 
evidence, then he has given false evidence in introducing their 
names into his story. Ifhe has given such false evidence, his 
veracity is in question. That he was implicated seems to be 
quite clear as he gave the information which led to the discovery 
of the body. There is no clear reason why he should have 
implicated men who were ‘not concerned ; but he is evidently 
not a man of high character. Very probably his story is quite 
correct in its major essentials ; but I hesitate to accept it impli- 
citly for the reasons which I have given above. I think that 
there is areasonable doubtas to its being correct. He may 
possibly have given wrong names for reasons of his own. 

I would therefore set aside the convictions and sentences on 
Thet Po and Po Chit, and direct that they be acquitted and set 
at liberty as far as this case is concerned. 


Final Order. 


Twomey, J.—Read the judgments of the Chief Judge and 
Hartnoll, J., in Criminal Appeals Nos. 604 and 605 of 1910. 

Judgment delivered under section 429 of the Code of Criminal 
Procedure. 

The learned Judges composing the Court of Appeal in this 
case are not at variance asto the law relating to the evidence 
of accomplices. ‘There is an initial presumption against such 
evidence, and the question on which a difference of opinion has 
arisen is whether the presumption should prevail in this parti- 
cular case or whether in the circumstances disclosed in evidence 
the accomplice Po Man should be regarded as sufficiently worthy 
of credit to justify the Court in acting upon his statement in the 
absence of corroboration. ; 

The circumstances which favour the view that Po Man is 
speaking the truth may be briefly recapitulated.. 

He showed where the body of the murdered boy, Maung Po, 
was hidden, and it wasfound with wounds such as Po Man 
had already described. Itis therefore almost certain that Po 
Man was concerned inthe murder and that the facts are fully 
known to him. 

Anonymous letters received by the boy’s family show that he 
was kidnapped for the purpose of extorting money from his 
parents, and it is common knowledge that in offences of this kind 
several persons are jointly engaged. There is therefore good 
reason to believe that Po Man was not the sole murderer. : 

The person whom he accuses as the contriver of the ‘kidnap- 
ping plot and the director of the actual murder is Thet Po, the 
son of his. mother's first cousin, and no adequate reason has been 
shown why Po Man should falsely implicate either Thet Po or 
the two younger men, Po Chit and Po Tan, who are said to have 
carried out Thet Po’s behests. 


1910. 


— 


Po Cri 
v. 
Kinie- 
EMPEROR. 


Dec. 12th, 
1920. 


1910. 


ne 


Po Curr 
uu 
Kine- 
EMPEROR, 
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The police were informed of Maung Po’s disappearance on 
the 18th May, and a Sub-Inspector named Maung Po Kyaw 
began the investigation. He received no information of any 
value upto the 25th May, when he handed over the case to 
another Sub-Inspector, Maung Man. There wasa clue, for Po 
Man had already said enough to indicate that he had some 
knowledge of the facts. The new investigating officer's first step 
was tc question Po Man, who then disclosed what he kaew and 
pointed out to the police officers anda Magistrate the place where 
the murdered boy’s body was buried inasand pit. The three 
accused men were arrested and Po Man was also arrested and 
taken before a Magistrate, to whom he forthwith madea confession 
implicating himself as well as the three accused. It seems to me 
that there are strong grounds for regarding the disclosures of the 
25th May as the outcome of genuine remorse on the part of 
Po Man. He may well be believed when hesays that he brougit 
Maung Poto ‘Thet Po without any intention that the boy should 
be murdered. He says the suggestion that the boy should be 
killed at first turned him sickand that he yielded only when he 
had reflected on the heavy punishment that is usually awarded 
to kidnappers and when Thet Po threatened to kill him if he 
held back When he confessed to the Magistrate he said that he 
did not careif he was hanged and that he confessed oni of 
“remorse for his young cousin" (yi is used for cousin as well 
as brother). Touching the spontaneous character of the ccnfes- 
sion it is noteworthy thatthe Magistrate even transgressed the. 
provisions of section 163 (2) of the Code of Criminal Precedure 
by cautioning Po Man that he would not be dealt with leniently 
on account of any confession he might make, but that on the con- 
trary it would be used as evidence against him. © 

It was not ull the 6th June that ‘t was decided to tender a 
pardon to Po Man under section 337 of the Code of Criminal 
Procedure. ‘ 

When examined as a witness he adhered to the main lines 
of the story told by him in his confession, but-be introduced 
certain additional matter which agrees in a speciou: manner with 
the statements of two witness called by the prosecution to 
corroborate him. It has been held that these additions are not 
worthy of belief, and the learned Chief Judge suggests that they 
were introduced at the instigation of some person (probably a 
subordinate police officer) who knew the importance of having an 
accomplice’s evidence corroborated in material particulars. 

Mr. Justice Harinoll hesitates to accept the approvér’s, uncor- 
roborated evidence on the grounds that the approver did not 
spéak out at once. that he denied at first all knowledge of the 
case and did not confess till he had been two days in police 
custody. The learned Judge also lays stress on the additional 
matter introduces.by the approver in his evidence. He points 
out that if the witnesses Aung Nyun and Po Pyan have - 


vi] LOWER BURMA RULINGS. 15 





given false evidence, as is probably the case, then the approver, 
Po Man, has also given false evidence in introducing their names. 

The learned Judge was misled by the entry of 23rd May as 
the date of arrest on the form filled in by the Magistrate who 
took the confession of 25th May. It is clear from the evidence 
that Po Man had not been arrested when he pointed out where 
the body was hidden and that he confessed to the Magistrate on 
that same day, f.c., the 25th May. I have further verified the 
facts as to Po Man’s arrest by referring to the special diaries of 


the police investigation. It is evident, I think, that Po Man acted. 


spontaneously in disclosing the corpse on the 25th May and in 
confessing on the same day. 

It is true that Po Man had previously denied knowledge of 
the crime. “But the fear inspired by the older man, Thet Po, and 
the fear of punishment would account sufficiently for this reticence. 
If remorse for his own part in the crime had not gradually over- 
come these fears, Po Man would not have disclosed the hiding 
place of the corpse. His doing so is in my opinion a substantial 
guarantee of his good faith in accusing Thet Po and the two 
others. There is noapparent reason why, having gone the length 
of bringing the corpse to light, he should shield the real murderers 
anc give the names of innocent men instead, one of them being 
a cousin of his own. 

As regards the additional matter introduced by Po Man when 
examined as a witness I think the conjecture of the learned Chief 
Judge is probbly correct. Itis true that in respect of this 
extraneous matter Po Man appears to have given false evidence 
and I also agree with the remark of my learned colleague, 

* Hartnoll, J., that Po Man is evidently not a man of high charac- 
ter. He is a youth of 20 years who, by his own showing, 
lent himself to a plot tokidnap his youngcousin in order to extort 
money frem the boy’s parents, and then reluctantly agreed to the 
murder of the boy so as to prevent detection. After confessing 
his part in this crime, he possibly agreed to make certain addi- 
tions to his story with the sole object of rendering it more accept- 
able to the authorities. As touching his character this last 
offence was a mere peccadillo in comparison with the diabolical 
crimein which he had already partaken. But I do not think that 
the approver’s evdience as to the actual murder can be rejected 
merely because his characteris bad. Arule of that kind would 
render the provisions of section 133 of the Evidence Act alto- 
gether nugatory. : F 

I agree with the learned Chief Judge in accepting Po Man’s 
evidence so far as it agrees with his confession of 25th May. My 
belief is not founded on the accomplice’s character, or general 
truthfulness. LI accept his evidence solely because it is invested 
with a high degree of probability by the circumstances of the case 
and because no reason has been shown why he should falsely 
accuse the appellants. 


1910, 
Po CHIT 
v. 
KING- 
EMPEROR, 
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Po Cut 
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I would therefore dismiss the appeal of Thet Po and confirm 
the sentence of death passed upon him. 

I agree that the sentence on the younger appellant, Po Chit, 
may properly be commuted to transportation for life. 

I give judgment accordingly under section 429 of the Code of 
Criminal Procedure. 





Before Mr. Justice Hartnoll. 


= Hin cue ». MAUNG SEIN. 


: Agabeg—for appellants (defendants). 

Buddhist Law: Inheritance—"Kanwin" oy the" Marriage Portion" 
Rule regarding disposal thereof. 

The general rule under Budddist law regarding ‘the disposal of property. 
given as Kanwin to a bride atthe time of the marriage ceremony and 
delivered into her possession, is that even if she dies childless in her parents’ 
BOs the husband is entitled to inherit such property as against his parents- 
in-law, 

Hla Aung v. Ma E, 1 Chan Toon’s L.C,, 31, referred to. 

In this case Maung Sein and one Ma Sein Me who is now 
deceased, were married. Some eight months after the marriage 
Ma Sein Me died in the house of her parents. Maung Sein now 
sues her parents to recover certain gold ornaments which he 
alleges were given to his wife at the marriage as a marriage 
portion (kanwin). The defence wag that the ornaments were 
merely displayed for show and not given as ‘kanwin, ’ and further 
that no delivery of possession was proved. Both the lower 
Courts have held against the parents-in-law on these points, and 
froma perusal of the judgments and after hearing Mr. Agabeg, I 
see no reason to doubt the correctness of the fndingson these 
points, It seems clear that the ornaments were specifically given 
as ‘kanwin’ at the marriage, and that then they were kept in 
charge of the mother-in-law in a box, and that on two occasions 
they were taken and worn by the bride. 

I concur in holding that the ornaments were given as 

‘kanwin’ and reduced to the possession of Ma Sein Me. 

One of the grounds of appeal was that to constitute a gift of 
‘kanwin’ the property must be given by the parents cf the ° 
bridegroom. This was not argued on the hearing of the appeal, 
and I know of no authority for holding that the parents of the 
bride could not make a gift of ‘ kanwin. ’ 

It was further urged that even, if it were proved that the 
property was given as ‘ kanwin,’ and thatthe gift was accompan- 
ied by delivery of possession, Maung Sein could not claim more 
than one half of the same, vide Hla Aung v. Ma E (1). This case 
does not seem to me to have any bearing on the present one, as 
it was not found that the property in dispute in it was given as 


(1) x Chan Toon’s L.C., 31. 





v1] LOWER BURMA RULINGS. 17 





‘kanwin’. The texts ihit deal with the question of the inheri- 
tance of ‘ kanwin ’ are contained in sections 320 to 323 of the 
Digest of Bucdhist Law, Volume I, and I have studied and read 
them carefully. From a censideration of them there seems to be 
no doubt that the rule is that, where a gift of certain property has 
been given as ‘-kanwin’ at the time of the marriage ceremony, and 
where such property has been delivered into the possession of the 
bride, even if the bride dies childless in her parents’ house, the 


1911. 


Lu GaLe 


vU. 
MG SXIN. 


husband is entitled to inherit such property as against the parents- : 


in-law. Wherever ‘ kanwin ’ is specifically mentioned, this is the 
rule laid down, and considering the texts as a whole, the weight 
of authority is in my Opinion in favour of this view. 

I accordingly dismiss this appeal. 


—.__~ 


_ Before Mi. Justice Hartuoll, Officiating Chief Judge, and 
Mr. Justice Twomey. 


Vv. P. GOVINDASAWMY | { K. V. K. KOOLAYAPPA 
PILLAY. ag ROWTHER 


R. S. Danitra—for appellant (plaintiff). 
N. 38. Cowasjec—for respondent (defendant). 


Evidence—unfavourable nature thereof of one witness insufficient by 
Hsehf to justify dismissal of a suit if other witnesses can be produced. 


A sued B io recover a certain sum of money in consequence of breach of 
contract. After the framing of issues the evidence of one of A'S witnesses 
was taken on one of the issees and this evidence was unfavourable to A. 
Dispite As wish to adduce further evidence o- this issue, the suit was 
dismissed. 


Held, —that the mere fact that the evidence of one witness was unfavour- 
able to A was not a gad ground for the dismissal of the suit without 
examining the other witnesses whom A wished to produce. 


Loojov Sing v. Rajendur Laha, 8 W.R., 364; Gopee Ojha v. Hur Gobind 
Siagh, 12 W. - 229, Jeswunt Sing-fee Ubby Sing-jee v. Jet Sing-jce 
Ubby ‘Sing: jce, 2 Moore’s 1LA., 424 ; Shatkh Ibratin: v. Shaik Suleman, (1884) 
LLR. 9 Bom , 116; follow ed. 

Harinoll, Officiating Chief Judge. The appellant brought 

a suit, against respondent to recover a-certain sum of money in 
consequence of breach of contract. In the course of the suit the 
appellant contended that under a contract to deliver * China’ or 
‘small’ mills rice eifher the delivery of ‘ China’ or ‘ small? mills 
rice, or the delivery of special big mills rice would be a good 
delivery. _}he respondent on the other hand contended that under 
such a couvtract the delivery of special big mills rice would not be 
a good delivery. An issue was fixed on the point, and while it 
was being tried one Menasi. was examined. As the learned 
Judge considered that Menasi’s evidence was unfayourable to the 
appellant he called on appellint’s counse] to show cause why the 
suit should ‘not be dismissed in consequence of it, whereupon 
counsel stated that he wished to call several other witnesses in 
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support of his contention. The Judge then intimated that after 
Menasi's evidence he could not find in favour of appellant on the 
point. He then made further remarks on ihe distinction between 
smul mills and special quality rice and cismissed the suit. I am 
unable to see that the appellant took up any inconsistent positions. 
His case was that under a contract to supply ‘China’ or 
small ' mills rice special quality big mills rice would be a good 
delivery. ‘The meve fact that Menasi’s evidence was unfavour- 
able to the appellant was not a good ground for the dismissal of 
the suit without examining the other witnesses which appellant 
wished to produce. In support of this opinion 1 would quote the 
cases of Looloo Singh v. Rajentur Laha (1), Gopee Ojha v. 
Hur Gobind Singh (2), Jeswunt Singh-jee U bby  Sing-jee v. 
Jel Sing-jee Ubby Sing-jee (3), and Shatk Ibrahim v. Shaik 
Suleman (4), I would remand the case back to the original side 
under ‘Order 41, Role 25, with the following inst uction. 
The trial cf the second issue shculd be proceeded with, all’ 





Witnesses produced by either side being examined, and a finding 


Civil Ist 
Apptal 
No, 59 of 
1908. 


should. be recorded on it. If that finding is in’ favour .of the 

réspondent, the proceedings should be returned to this Court for 

orders. If the'finding is in favour of ihe appellant the remaining 

relevant issues should then be tried and findings on them recorded 

when the. proceedings: should be returned to this Court for 

orders, ‘ 
Twomey, J.—I concur. 


Privy Council.* 
‘(On appeal from the Chief Court of Lower Burma.) 


Before Lord Atkinson, Lord Robson, Sir Arthur Wilson, and 
Zs Mr. Ameer Ali. 


MAUNG PE v. LON MA‘GALE. 


Suit under Burmese Buddhist Law for divorce ouly—No bay toa subsvquent 
sugl fur partition of property between the parties—Separation of the 
‘causes of action geuerally the covvenicnt coursein cases of this kind— 
Sections 42 and 43, Code of Civil Procedure, 1882, ities I and 2 of 
Order IL of the Code of Civil Procedure, 1908). 


A obtained a decree of divorce only in the Township Court against B 
under Burmese Buddhist Law. He then sucd her in the Distiict Court for 
a partition of property and obtained a decree. The Chief Court allowed 
the appeal against this decree and set it aside on the ground that section 43 
of the Code of Civil Procedure, 1882, prevents suits for partition of property 
in Consequence of divorce under Burmese Buddhist Law from being. brought 
after a suit for divorce only unless permission to omit the claim ior a part- 
tion of property was given by the Court before which the divorce suit was 


heard. “ 


(i) 8 WLR, 364. (3) 2 Moore’s L.A4., 424, 
{2} 12 WLR., 229. (4) (1884) LL.R. 9 Bom., 146. 


* Overrules Léu Ma Gale v. Maung Pe, V L.B.R,, 114, 











vi. ] LOWER BURMA RULINGS. 19 








On appewl to the Privy Conncil it was held that sections 42 and 43 of 


the Code of Civil Procedure, 18>2. (Rules 1 aid 2 of Order Il of the Code 
of Civ. Procedure, 1908) were not intended to bar an action Ike the present. 
‘The cause uf action for the divorce Was the misconduct of the wife, but the 
cause of action for the partition was the divorce of the wife founded on 
that miscond uct. . 

This was an appeal from a judgment of the Chief Court 
of Lower Burma on iis Appellate Side. 

The judgment of their Lordships, of the Vrivy Council 
was delivered on the 9th May 1911 by— 


Lord Robson.—This- is an Appeal from a judgment of the 
Chief Courts of Lower Burma on its Appellate Side reversing a 
juagment in favcur of the present Appellant, who was Plaintift in 
the action, and directing that his suit be dismissed with Ronis. 
The Flag eee did not appear on this Apreal. 

The Appellant and Respondent were Burmese Buddhists, 
andup to the 6th June 1907 were husband and wife. Some 
time prior to that date the husband filed a suit against the 
Respondent for dissolution of the marriage. * é 

The alleged ground of divorce was that the Respondent had, 
by sundry fraudulent devices. stolen ceriain jewels which wefé the 
property of the Appellant. .The question as to whether or not this 
is an adequate ground for a divorce according to Burmese Bud- 
dhist Law has not been argued either in the Courts below or here, 
and their Lordships express no opinion upon it. It is sufficient 
to say that the divore was granted, and its validity is not con- 
tested, The present’ dispute is concerned solely with the claim 
ot the Appellant to have the pr operty jn which the spouses were 
interested distributed, or dealt with according to Burmese 
Buddhist Law. ; ; 

The first point in dispute is whether the divorce was by 
mutual consent, or was granted on the fault of the wife. The 
husband filed his claim in January 1907. In it he set forth 
‘the Respondent’s alleged offence and he prayed for his decree 
on that ground alone. The Respondent thereupon filed her 
defence denying the allegations as to her misconduct and asking 
that the suit be dismissed with costs. Witnesses were 
summoned, but on the Jay fixed for hearing the Respondent 
abandoned her defence and, although continuing to deny her 
guilt, consented to a divorce. Judgment was thereupon given on 
the 6th June 1907 fora decree “as praved for." 

Afterwards, in) August 1907, the Appellat brought the 
present action for the recovery of his property which he alleged 
bis divorced wife stil fraudulently kept in her possessions and for 
a partition of their joint property. Whe shaves to which the: 
pacties would be respectively entitled under the partition would 
yviry according to whether the divorce had been granted on the 
grouac of a matrimonial offence or hacl been arr ‘aged by consent, 
and the Respondent contended thal under the circumslances above 
stated the divorce had been by cansent and had not been granted 
by reason of her faul. The District Judge found in favour of 
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the Appellant on this point, but the Chief Court lave cast some 
dovbt upon that finding, although in view of their Cecision on 
another point in the casé, which is dealt with later on they cid 
not think it necessary to discuss it fully Their Lordships, how- 
ever, think it desirable to state that they agiee with the Judgment 
of the District Judge on this point. Although the Responcent 
at the last moment abandoned her defence and consented to the 
decree, she certainly ought not to be put in the position of an 
innocent wife who has ccntracted for a divorce on’an equal 
footing with her husband. If she had invited her husband to 
enter into such an agreement before he began his uction he 
would have been at liberty to refuse and to have insisted upon 
a decree establishing her guilt, in order to determine the basis 
upon which the subsequent partition should take place, and he 
was Ceriainly placed in no worse position by the -fact that he was 
obliged to bring the action in order to secure relief. The pro- 
ceedings at law disclose, not an agreement between husband and 
wife, but a claim by the husband on a specific ground to which 
he wife in effect submitted. 

The ground on which the Chief Court set aside the decree of 
the District Judge in the present action was that the Appellant 
had no right to a partition of property unless he asked for it in- 
the action for divorce. 

There has been ‘some conflict of decisions in the Burmese 
Courts upon this point, and the Chief Court held, on this Appeal, 
_that the matter being one of procedure must be determined by the > 

Civil Procedure Code, sections 42:and 43. 

Those sections are aimed against a multiplicity of suits in 
respect of the same cause of action and, shortly stated, they 
enact that if a Plaintiff fails to sue for the whole of his claim or 
remedy in respect of a particular canse of action, he shall not 
afterwards sue in respect of the portion so omitted or relinquished, 

It is to be observed that the objection founded upon these 
actions should have been treated as a preliminary point, but no 


‘notice of it was given by the Respondent in the present action 


either in her defence, or at the trial, or in the grounds of appeal 
as first delivered. Under these circumstances, their Lordships 
are of opinion that she was too late to raise the point in the Court 
of Appeal except upon terms which would have indemnified the 
Appellant for her omission to raise it at the proper time. 

With regard, however, to the point itself, their Lordships are 
of opinion that sections 42 and 43 of the Civil Procedure Code 
were not intended to bar an action like the-present. The cause 
of action for the divorce was the misconduct of the wife, but the 
cause of action for the partition was the divorce of the wife 
founded on that misconduct.. The partition may no doubt be 


_ treated as relief consequential upon the divorce and therefore 


dealt within the same suit, but the evidence is different and the 
ground of divorce must be first and separately proved as a 
distinct cause of action before any question of partition can 
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properly arise. There is, therefore, not necessarily any hardship 
on the Defendant in severing the two matters. Indeed it may, 
and generally would, be the more convenient course finally to 
settle the question of the divorce .and the misconduct before 
entering upon an enquiry as to partition which would be alto- 
gether unnecessary if the decree were refused, or would be put on. 
a different basis if the misconduct were disproved. If the Court 
should be of opinion that a petitioner has unnecessarily severed his 
claim for a partition from his claim for a divorce it may, of 
course, punish the Plaintiff by the exercise of its discretion as 
to costs, but their Lordships are of opinion that such a severance 
does not come within the mischief aimed at by sections 42 and 
43 of the Civil Procedure Cacle so as to bar the claim to a partition 
which may be founded on the decree for divorce itself, 

Their Lordships will therefore humbly advise His Majesty 
that this: Appeal ought to be allowed, the Decree of the Chief 
Court set aside, aad that of the District Court restored, with 
costs in both Courts. 

The Respondent will pay the costs of the A ppeal. 





Privy Council. i 
{On appeal from the Chief Court of Lower Burma.) 


. Before. Lord Macnaghten, Lord Robson, Str Arthur Wilson, 
es and Myr. Ameer All. 


S: R. M. M. RAMAN CHETTY v. Messrs. STEEL’ 
BROTHERS AND COMPANY, LIMITED. 
Blorigagees—Priovity of—No claim to be based thereon tf a mortgages. who 
executed a mortgage pret tous to another morigagee assents to tre 

mort gage even sted in favour of the later, 


In an appeal to the Pivy Council against the judgment pnbtished: on 
page 8 of Volume V of the Lower Burma Rulings, their Lordships held 
that X could net claim priority in respect of his own mortgage subsisting 
from an earlier date than that on which a mortgage bad been executed in 
favour of Z when X had been an assenting party to the latter mortgage or 
charge, which containsd an express covenant, that the properly mortgaged 
was free from encumbrances, and when X had actually received a large 
porticr of the mortgaye rooney thus raised. , 

This was an appeal from a judgment of the Chief Gourt of 
Lower Burma on its Appellate Side. 

The judgment of theic Lordships of the Privy Council was 
delivered on the 18th May 1911 by— 


Sir Arthur Wilsov.—This Appeal arises out ‘of conflicling 
claims set up by the respective partics in insolvency eeoae 
which took place in the Chief Court of Lower Burma. The 
subject-miutter of the Appeal is the sale-proceeds.of a steam 
launch and a number of cargo boats which had been the property 
of the insolvent Maung Gvi, and which were sold in the course 
of realising the estate of the insolvent. 
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i9tt. The claim of the Appellant was based upon a mortgage, dated 
— the 30th December 1903, by which the steam launch and most. 
S.R.M.M. of the cargo boats were mortgaged by Maung Gyi to one, 
Ra“an N Cc : 
Cee agappa. Chetty, who was the agent of the present Appellant, 
sae to secure a sum of money then ‘advanced. On the 30th Nov- 
Messrs. ember 1904, and on the 24th July 1905, further mortgages or 
STEEL charges were made in favour of persons who are no parties to 
BROTHERS 
pe the présent préceedings ; and, owing to the course pursued by 
Companr, the parties intérestecl ancl to the course of the present proceedings, 
Liuirep. those last-mentioned transictions need not be considered in 
—— disposing of the present case. That case is concerned with 
Navapva’s mortgage .of the 30th December 1903, and that of 
Steel Brothers, the Respondents, dated the 14th September 1905 ; 
and the sale-proceeds being insufficient to meet the two claims, 
or. indeed either of them in full, the question is, which of them is 
entitled to pr iority over the other ? Both the learned Judge who 
sat in Insolvency and those who ‘heard the Appeal from his 
Judgment, deeided in favour of the Respondents. 

On the argument of the Appeai before their Lordships, several 
questions were argued, some of which might have given rise to 
difficulty if it had been necessary to decide them ; but in their 
Lordship’s opinion the case may be, and aught to be, disposed 
ef upon one ground which is simple and clear, namely, that the 
Appellant was an assenting party to the mortgage or charge . 
executed in favour of the Respondents, and actually received 2 
large portion of the mortgage money thus raised. This is quite 
clear from the letter dated the 12th December 1905 ; and the 
mortgage or charge in favour of the Respondents contained an 
express covenant that the property mortgaged: was free front 
encumbrances. The Anpellant, having thus concurred in inducing 
the Respondents to advance their money, as a first charges cannot 
now turn round and claim priority over that charge in favour of 
their own. mortgage subsisting from an earlier date. 

: On this ground their Lordships are of opinion that the case has 
been rightly decided in Burma, and that this Appeal should be: 
dismissed, and they will humbly advise bis Majesty accordingly. 

The Appellant will pay the costs of the Appeal. 


i aay 


Crintinar Before Mr. Justice Twomey 


Revision x ~ y ° ‘ea 
weed « KING-EMPEROR v. ENG GYAUNG. 
2514 of 1911, Whipping—Coneurrent sentences of—illegal. 

May 22nd _ Conguee ent sentences of whipping are ilicgal.* 

1911, 


“Rine-Bupert v. San E and others; 4° U.B.R., 147, referred to. 


The, accused was convicted of theft in a house (section 380,. 
Indian Penal Code) in one trial and of lurking house-trespass by 
night (section 456, Indian Penal Code) in another on the same 
day. he Magistrate in each case sentenced the accused’ to 
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suffer 15 lashes ; but he directed that the sentences should ru 
concurrently It is not clear from the records whether the accused 
actually receive} 15 Jashes or 30 lashes in-all. En each case the 
warrant has an endorsement showiig that 15 lashes have been 
inflicted. : 

It has been Jaid down clearly in King-Eurperor v. San E and 
oilers (1) that a sentence of imprisonment cannot be orclered to 


run concurrently with another sentence passed in another case.. 
There is no express. ruling which forbids a Magistrate to pass: 


concurrent sentences of whipping But the Mauistrate’s order in 
the second case is clearly illegal. It should hive been obvious 
to him that the word “ concurrent ” properly applies only to 
sentences of imprisonment. The literal meaning of concurrent 
sentences of whipping is that the prisoner is to te flogged by- 
two. operators simultaneously—a result which was no doubt far 
from the Ma-cistrate’s mind when he passed the sentences. 

"A short term of imprisonment should have heen awarded in 


ihe secencd case But it is unnecessary to take any further - 


aclion now, 





Before Mr. Justice Hartnoll, OViciating Chief Judge, 
: aud Mr. Justice Ormond. 
1. VALLIAPPA CHETTY . 
2. ALLAGAPPA CHETTY oe 
3. ALLAGAPPA CHETTY » THA HNYIN. 
4. SWAMINATHEN CHETTY 
M,C. Naidu—for appellants (defendants). 
Chit Hlaing—for respondent (qaintiff). 


Eguilable mortgage-—Deposit of titke-deeids of property sittated outside the 
towns mentioned im Section 59, Transfer of Property Act, 1882, 


A valid equitable mortgage can be made in ativ of the towns mentioned 


in section 59 of -the Transfer of Property Act by a deposit of title-deeds, - 


although none of the properly is situated within any of those towns. 
Madho Das v. Ram Kisheu, (1892) LL:R. 14 Al., 238; Manekji Fram ji 
v. Rustonijt Naserwanje Misiry (1889) 1.L.R, 14 Bom. 269 ; Srinath Roy 
ve Godadhur Das, (1897) LL.R 24 Cal. 348 ; followed. Vora 
Ormond, J.—The pleadings and the grounds of appeal in this 
case are exactly similar to th: se in’Civil lst Appeal No. 2 of 1910, 
and the question raised in this appeal is also the same. . No issue 
was raised as to the place where the deposit of titleedeeds was. 
mace. The evidence shows that the deposit was made at the 
time of the loan and that the loan was mide at Moulmein. 
- Although the lands were outside Moulmein, the deposit which 
was made in Moeulmein created a good equitable mertgage. 

This appeal should, I think, be dismissed with costs. “ 


‘Hartnoll, Off. C.J.—The respondent ‘sued the, appellant 
firm of V.A.R. and another firm of A.V.P. under the following 
circumstances. He alleged that the A.V.P.: firm’ borrowed 
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from him Rs. 5,000 on the 23rd August: 1906 on the promissory- 
note on which he sues and as security for the debt deposited 
with him the title-deeds filed with the plaint. He stated 
that the Jands to which the deeds referred were subsequently 
attached and brought to sale by the V.A.R. firm in executizn 
ofa decree of theirs against the A.V.P. frm and were purchased 
by the V.A.R. firm themselves. He therefore sued for Rs. 6,000 
due on the promissory-note and for a mortgage decree ia respect 
of the lands to which the title-deeds referred. These lands are 
situated outside the towns of Moulmein. The V.A.R. firm put 
respondent to strict proof of the debt and the equitable mortgage 
by deposit of title-deeds and urged thit even if the responclent’s 
allegations were true, he held no valid equitable mortgage over, 
the lands. According to the judgment of the District Judge the 
only real contest in his Court was whether a deposit of title- 
deeds as security for the amount of a debt creates a valid m -rt- 
gage in respect of the property represented by the title deeds if 
that property be not situated in one of the towns mentioned in 
section 59 of the Transfer of Property Act. The District Judge- 
found ag:inst appellants on this issue and gate respondent the 
clecree for which he prayed. The appellants now appeal. Their 
grecunds are that the decision is ag inst law and the weight of 
évidence, that an equitable mortgage of lands outside Moulmein 
cannot be created by the mere possession of title-deeds when 
there is no 1dmission or evidence that dep: sit of title deeds was 
in fact made in Moulmein and that an equitable mortgage by 
mere possession of deeds cinnct be created when there is no 
evidence as to_how the: deposit came to be made and whether 
money had been o1 was advanced when the deposit took place. 

From a p:rusal of the record I am unable to see that it was 
contested’ that the deposit was not made in Moulmein. No - 
distinct cros®examination took place as to whether the deposit 
was made outside Moulmein or not. No cloubt it was for respon- 
dent to prove that the deposit was made in Moulmein, and from a 
perusal of the eviclence I am of opinion that there is sufiicient 
proof that it was so mide, U Baw, Maung Tha Hnyin's son, 
cleposes to managing his father’s business and to his office beingin 
Moulmein. He deposes to making the loan and to receiving the 
title:deeds as security. In his cross-examination he allows that 
his father sometimes made loans of small sums at his residence 
outside Moulmein and he says that thea a different promissory-note 
book was used. Different to what? The natural inference is 
that it was different to the one used at the Moulmein office and 
the one on which the loam was made... The clerk deposes to 
wriling the note ahd counterfoil, to making a note of the deposit 
of deecls, ind to placing them in the safe. It is-natural to con7 
clude that this took place in the office. As ‘there was no contest 
as to the place of deposit in the District Court and as the evicence 
is to the effect T have described, | must consider it suiticiently 
proved that the deposit was made in Moulmein. 
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The respondent produces more evidence of the equitable 
mortgage than mere possession of the deeds. He gives the 
evidence of his son and clerk that there wasa loan and deposit 
of the deed as security for it. The envelope and the endorse- 
ment on. it is also a significant piece of evidence. I must hold 
‘that the deeds were deposited as security for the loan, 

. The only other point for consideration is whether an equitable 
‘mortgage by deposit of title-deeds was created in that the lands 
to which the deeds relate is situited outside Moulmein. The 
third paragraph of section 59 of the Transfer of Property Act 
does not restrict the situation of the property to which the title- 

’ deeds relate. It does not say that the property must be within 
the towns mentionedinit. The point was specifically discussed in 
the case of Afadho Das vy. Ram Kishen (1),in which it was held 
that the property to which the title-deeds related might be 
without the limits of the towns mentioned in the section. In the 
-case of Manehji Framji vy. Rustomp Naserwanji Mistry (2), 
the property was outside Bombay, and it was held that if the 

- transaction was proved there was an equitable mortgage by 

-deposit of title-deeds. Another case that is against appellants is 
that of Srinath Roy v. Godadhur Das (3). I am of opinion 
that to create an equitable mortgage hy deposit of title-deeds it 

‘is not necessary that the property to which they relate should 
be situated in one of the towns specified in section 59 of the 

“‘Transter of Property Act. 

I therefore concur in dismissing this appeal with costs. 


rere peice 


Before Mr, Justice Hartnoll, Officiating Chief Judge, and 
Mr, Justice Twomey, 
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Sunetion to proseente—Graut of, by one Tudge of Chi f Court. Revocation 
thereof not possible by a Bench of Judges— Meaning of sub-scctious 16) 
and (7) of section 193 af the Code of Criminal Procedure. 


On an application uncer sub-section (4) of section 195 of the Criminal 
Prace dure Code for revocation of sanction granted by a Judge of the Chief 
‘Court sitting on the Original Side made to a Bench of two Judges of the 
ssime Court, it was held thata Bench is not a superior Court within the mean- 
in; of sub-sections (6) and (77 of section 195 of the Criminal Procedure Code, 
anc therefore that the bench had no power to revoke the sanction. 


_ Sanction to prosecute the applicant uncer section 193 of. the 
Indian Penal Code was granted by a Judge of this Court sitting 
on the Original Side, and the present application is made, 





(1) (1892) LL.R. 14 AN, 238. 
(2) (1889 LLR. 14 Bom, 269. 
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apparently under section 195 (6) of the Code of Criminal Pro- 
cedure, for revocation of the order of “the Court below.’ The 
question arises tz limine, whether there is any “ Court below” 
in this cise. Sub-section (6) of section 195 provides that a 


sanction may be revoked by any authorily to which the authority’ 


Piving it is sebordinaie, and sub-section (7) explains what is meant 
by “ subordinate” in the case of Courts. It says that every Court 
shall be deemed to be subordinate to the Court to which appéals: 
from it ordinarily lie. By a special provision of the Lower 
Burma Courts Act, 1900, appeals from decrees and orders made 
by a single Judge of the Cuief Court lie to a Bench of two Judges. 
But the single Judge does not constitute a sepirite Court. He 
merely exercises one pirt of the jurisdiction of the Court, just as 
the Bench exercises another part. The Bench is not a superior 
Court, but a section of the same Court specially empowered to: 
hear appeals from the single Judge. It seems to us that section 
195 (6) and (7) contempiate that a sanction may be revoked 
only by a Court which is distinct from and superior to the Court 
that gave it. We are of opinion therefore thit we have no power 
to interfere witi the order of sanction in this case. The appli- 
cation is dismissed. 
Privy Council. 
(On appeal from the Chief Court of Lower Burma.) 


Before Lord Macnaghten, Lord Shaw, Lord Mersey and 
Mr. Ameer Ali. 


THA HNYIN v. BNIN I. 


Order refusiig to aive a decree-holder der imission to purchase al 4 sale held 
in execution of a decréeNv appeal lics—Section 294 aud clause (16) of 
section 588, Code of Cevil Procedure, XIV of 1882, {Rule 72 of Order 2k 
aad chanse {j)of Rule 1, Order 43, Code of Civil Procedure, Act V, 1908), 

No appeal lies fron an order refusing to give a decree-holder permission 
to purchase at a sale held in execution of a deerec. 
Jodaouath Mundul v. Brojo Moltnn Ghose and one, 11886) LU.R.13 Cal, 

174, folluwed, 2 


This was an appeal from a judgment of the Chief Court of 


Lower Burma on its Appellate Side. ‘he following Judgment of ° 


the Chief Court (Sir Charles Fox, Chief Judge, and Mr. Justice 
Parlett) was delivered on 23rd August 1909 :— 


Parlett, J.—On the 17th July 1908 appellant applied for the 
execution of a decree against respondent by the sale of 33 promis- 
sory-notes which hid been hypothecated to him. It does not 
appear that he made any application under section 294, Civil 
Procedure Code, 1882, for permission to bid for or’ purchase the 
notes. Notice was issued to:respondent who on 28th July applied, 
among other things, for such a date to be fixed for the sale as to 
enable intending purchasers fo ascertain the position and solvency 


, 
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of the executants of the notes, who were residents in Karenni, 
and that appellant should not he permitied to hid at the sale. 
On 30th July 1938 the appellant replied by a petition, among 
other matters, advancing reasons why he should he permitted to 
-bid. On 25th August 1908 orders were passed forbidding him to 
bid directly or indirectly for the promissory-notes, and directing 
that the sile should not take place for six months, and in the 
meanwhile that full particulars of the notes should be properly 
advertised, and notice of the date of Sule sent to the executants of 
the notes, 

Against this order this appeal is laid. It is objected that no 
appeal lies against an order refusing to give the decree holder 
permission to purcnase at the sale. This was held in Jodoonath 
Mundulv Brojo Mohun Ghose and one (1), where it was ruled 
that section 588, clause (16), allowed an appeal only against an 
order under section 294. confirming or setting aside or refusing to 
set aside asale. That this view is correct is, I consider, clear 
froma pe erusal of section 294 and of the connection in which alone 
the word “order” is used in that section. Noauthority to the 
contrary has heen cited and I would hold that no ‘appeal lies 
against the other refusing permission to bid or purchase at the 
sale. It was not argued whether an appeal did or did not lie 
aginst the order fixing the time of sale. It appears to have been 
taken as an order falling under section 244, clause (c), and there- 
fore, in view of section 2, appealable as a decree. 

_ J feel doubtful whether this is correct. Section 244 seems 
directed avainst multiplicity of suits, by enjoining that questions 
between the parties which could otherwise be determined by 


separate suit, shall, when arising in the execution of a decree, be 
determined then and there by the Court executing the decree. ° 


A question such as the fixing of the date of sale could only arise 
in execution proceedings, and J do not see how a serarale suit 
could lie on it. I do not therefore think that it comes within the 
purview of section 244 or that an appeal lies. But whether this 
be $s? or not, appellant in piragraph 9 of his petition of 30th July 


expressly left to the discretion of the Court both the time to be 


fixed for the sale and the manner of proclamation, and he cannot 
now complain if le was taken at his word. 

The only limitation put upen the Court’s discretion by section 
290 is the fixing ofa minimum period of fiftéen days : no maximum 
is fixed, and no grounds are shown for holding that, uncer the 
pecaliar circumstances of the present case, the Court did not exer- 
cise a sound discretion in passing the order which jit did pass. 

l would dismiss this appeal with costs, two gold mohurs 
advocate’s fees. ; 

Fox, C.f-—! concur. i 

The Jtidgment of their Lovciships of the Privy Council was 
d livered on the 13th June 1911. : 


(1) (1886) ) LLB. 13 Cal, “174, 
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Lord Macnaghien—Their Lordships are of opinion that the 
judgment under appeal is right. If the Appellant had arplied for 
leave to appeal, and his application had been refused, there 
could not have been any appeal. It is « matter of administration. 

The point was expressly decided at Calcutta in the year 1886, 
and there is no- authority impugning that decisicn. The point 
was raised there, and it was decided by the High Court that no 
appeal lies “ from an order refusing to give a decree-holder ger- 
mission to purchase 1t a sale held in execution of a decree.” 

Their Lordships will therefore humbly advise His Majesty that 
this Appeal ought to be dismissed. There is no appearance by 
the Respondent so that there will be no order as to costs. 





Before Mr. Justice Hartnoll, Officiating Chief Judge. 


. MA WE . 
AUNG MYIN | 1. MAUNG CHEIK. 
. PAN BAUNG bu». {2 SHWE THAUNG. 
. SHWE NYUN | 3. MYA DUN. 

. PO SHEIN 


S.N.Sen—for appellants (defendants). 


Wn BG NO ee 


Manng Pu—for respondents plaintiffs). 


Buddhist Laws lnhertlance—Division of property amongst children ty two 
marriagcs— Prope ty acquired by parent after death of second sputise— 
Division there-f shoul be per stirpes and not per capita. 


A was married twice and had four children by the first marriage. By 
A’s second marriage she had two children. 

A died leaving behind certain lands those in disp: ale which consisted 
of holdings in two Kwins L and S. 
. The lands in L were acquired by A when a division took place on her 
secand marriage, 

The lands in S were acquired by A after the death of the second 


‘husband 


It wre held that the former should be divided in equal shares between the- 
children by the second marriage and that the lands in the latler should be 
divided per sitrpes and not per capita, that is, that the childzen of each 
marriage should each get a half share to be clivided equally ainongst them. 

Ma 1 Leik vy. Maung Nwa, 4 L.B.R., 110, referred to. 


In this suit Maung Cheik, Maung Shwe Thaung and -Maang 
Mya Dun sued Ma We, Maung Aung Myin, Maung Pan Baung, 
Maung Shwe Nyun and Maung Po Shein for a share of certain 
lancls in Leikkwe ancl Shabaung North Kwins. They claimed by 
way of inberitance. It aprears that the mother of the heirs 
wasone Ma Hnin. She first married one Maung Shwe The, 
and had as issue by him Maung Suo Nvein, Maung Cheik, 
Maung Shwe Thaung and Maung Pan Baung (ar Maung), Maung 
San Nyein is dead and has left behind a daughter, one Ma Shwe 
Myit She has waived her claim. 

Maung Shwe Thé died and some ten years alter Ma Hnin 
married one Maung Ywe by whom she had as issue Ma We, 
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who married Maung Aung Myin ancl. Maung Mya Dun. Itis to 
be noticed that Maung Mya Dun is a son cf the second marriage. 
Maung Ywe died years ago. Ma Hnin died in 1270 B.E. 

The lands in dispute have been left behind. The holding in 
Shabaung North Kwin appears to have been sold. to Maung 
‘Shwe Nyun and Maung Po Shein by Ma ae: but the plaintifis 
dispute Ma We's right to sell them. 

Ma We pleaded that, when Ma Hnin dante’ Maung Ywe, 
there was a division between Ma Anin and the sons of the first 
miarriage in that Maung Cheik, Maung Shwe Thaung and 
Maung Pan Baung received the Shabaung North land as their 
share, and that this land was subsequently sold back to Ma Hnin 
by Maung ‘Cheik for Rs. 80. She alo pleaded that she had 
purchased both holdings from her mother. Maung Shwe Nyun 
and Maung Po Shein pleaded that as they had bought the lands 
and were in péssession they should not be made to part with 
them. 

‘The Township Court iid the Sales alleged by Ma We not. 
proved, that the lands were as regards the Leikkwe land 
brought io Ma Hnin’s second marriage whereas as regards the 
Shabaung North land it was acquired during the second marriage, 
and that there was no legal division of inherittance between Ma 

Hnin and the sons of the first marriage. The Townships Court 
then proceeded to divide the inheritance and gave a decree in 
’ accordance with such division. 
An appeal was then laid to the District Court and the gaounds 


taken were principally that the sales alleged by Ma We were - 


proved, that the: remaining property was divided among the 
heirs after the death of Ma Hnin, that the lands in dispute were 
the separate property of Ma Hnin, and that no weight was 
attached to the fact that the lands were sold to the 4th and 5th 
appellants by Ma We and Aung Myin long before the institution 
of the suit. 

The District Court wrote far too short and-cursory a judg- 
ment, found the alleged sales not proved and the division made. 
by the Township Court suitible. This appeal has now been 
laid. The principal grounds are that the judgment of the 


District Court does not conform with law, that the issues which, 


have been framed are insufficient and that the effect of the sale 
to Maung Shwe Nyun and Maung Po Shein has not been con- 
sidered. 

The judgment of the District Court was far too cursory aa 
attention is directed to Order +1, Rule 31, of the Civil Procedure 
Code. It therefore remains to reconsider the case. 

1 will first consiler the alleged sales. Ma We states that she 
purchased the Leikkwe lands some eleven years ago for Rs. 75, 
that Myat Thin and Pan Baung were present, that the five heirs 
were present and the Rs. 57 were distributed amongst them 
equally. Pan Baung corroborates her inbrief terms. He appears 
to be an opium consumer. Myat Thin deposes to witnessing a 
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sale but he gives « different account to Ma We, and his evidence 
is very vague. .He does fnet even know what land was Leing 
sold. It is not explained why Ma We did not get her share of 


the sale proceeds. I therefore concur in holding unproven the 


sale of the Leikkwe lands. The mere fact that they happen 
to be in the name of Maung Aung Myin and Ma We is not 
sufficient to prove the sale. 

As regards the Shabiung Cie ge ae they are in the name 
of * Ma We, daughter of Ma Anin,’ ‘Ma Hnin, daughter of Ma 
We,’ meaning both persons. Mi We states that she purchased 
the lands seven years ago for Its. i00, of which Maung Cheik 
took Rs. 30 anc her mo.ther Rs. 70 ; but according to her Maung 
Cheik had sold the land b ck to her mother. J do not therefore 
understand why, when she bought from her mother, he shculd 
take anything. at all. She called as her witness Maung Kya 
Ban, father of Maung Shwe Nyun, and so his testimcny is not of 
much value. Maung Tha Hnin and Maung Myat Pan give 
evidence of mutation of names ; but it is not clear as to what were 
the details of the: mutation. Tha B nin is headman and says that 
Ma We has paid the revenue for the land ten years. Jam 
unable to hold that Ma We has proved the sale she has.set- up. 
There is no good evidence of it. She was living with her 
mother, and, if the land isin her name, it may have been placed 
so for purposes o.her than that of sale ; moreover itis not at all 
clear that it is notin herand her mother’s name. This finding 
disposes of the alleged sales. 

The next point is as to the alleged division between Ma Hnin 
and the children of the first marriage. Can it be considered at 
all as it was not specifically raised in the grounds of appeal to 
the District Court ? The grounds were not well-drawn ; but one 
referred io Ma Hnin’s separate property, and so 1 will consider 
it.. Maung Cheik deposes to there having been such a division. 
He and his two brcthers, Shwe Thaung and Pan Baung, appear 
to have obtained the Shabaung North lands. Heseems to have 
bought out his brcthers and then resold the land to his mother. 
The Township Court seems to have considered that the division 
was not one contemplated by the Dhammathais. He does not 
say why. The texts on such a clivision are collected at pages 
94 to 96 of the first volume of the Digest. Such a division on 
remarriage of the mcther is clearly authorised. I see no reason 


‘why it should be held ineffective in the present, case, and on 


Maung Cheik’s admission I must hold that it tock place. The 
result of such a finding seems to be that after it the Leikkwe lands 
came to be Ma Huin’s separate property, and that the Shabaung 
North lands also came to be her separaie propenly, as they seem - 
to have been purchased by her alter the death of Maung Ywe. 
The next ground for consideration is the effect of the sale to 
Maung Shwe Nyunand Po Shein. This point also was not 
considered by the District Court. It is pleaded that there 
is an estoppel. This plea was never directly raised until 
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now. ‘The word ‘‘esloppel’’ is not used in the pleadings. 
Paragraph 4 of the grounds of appealto the District Court 
does not even direcily raise it. But it seems to me that there is 
‘no estoppel. Ma Huin seemsto have died in Tasu 1270 B.E. 
The sale seems co hive taken place the menth before in Tabaung. 
-At that time Ma We lived with her mother, aud it appears to me 
that Maung Shwe Nyunand Po Shein should have been on their 
uacd and made due enquiries. A child living with an aged 
mother is apt to manage the mother’s property, and when under 
such circumstances a child sells landed properiy the purchasers 
‘should enquire into the title of the child to do so. Jt is not 
sufficient to say that the property was inthe child’s name and that 
“the child had been dealing with it before, when there are other 
heirs who may be interested. Inthis case it is even. doubtful 
‘whether the lands were not in the joint names of Ma Hnin and 
‘Ma We. I must hold that there is no estoprel. 

The last point for cousideration is what division is suitable. 

The Leikkwe lands must be held to be lands which belonged 
‘Lo Maung Shwe Thé and Ma Hiain and which fell to Ma Hnin’s 
‘share wien division on the second marriage took place. 

The Shabaung North lands must be held to be lands purchased 
“by Ma Hnin after the death of her second husband. The Bud- 
hist texts applicable have not as yet been fully discussed, anda 
further date will be put down for hearing as to what division is 
suitable. I would agiin note thit Maung Mya Dun is a can nf 
the second marriage. 


Final Judgment, 


The further arguments have now been heard. 

Counsel on both sides agree that as regards the Leikkwe 
lands the children of the Grst marriage have no claim to them. 
Maung Cheik and Maung Shwe Thaung are not entitied to any 
share in them. Ma We and Maung Mya Dun are the children of 
‘the second marriage. They are each therefore entitled to a half 
share in these lands. ; 

As regards the Shabaung North lands no texts of the 'Dham- 
mathats were quoted so as to show what the division should be, 
‘nordoI know of any. The case of Ma Leth v. Maung Nwa (1) 
avas cited as an analogouscase. In that the lands are found to 
have been acquired by Ma’Hnin after the death of her second 

husband there seems to be no good reason for excluding the 

children of the first marriage from a share in them, and also no 
more reason for favouring the children of one marriage more than 
the children of the other. The division should be fer sfirpfes and 
not per capita. 1 therefore give the children of each marriage an 
equal share in them. ; : 
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In the resuit the decree of the Township and District. 

Courts will be varied and it is ordered and decreed as follows :— 

Maung Mya Dun will receive a half share in the Leikkwe- 
jands. 

Maung Cheik and Maung Shwe Thaung will each receive: 
one-sixth sharein the Shabaung North lands. 

Maung Mya Dun will receive one-fourth strata in the Shabaung. 
North lands. 
; Each party will pay their own costs theouphout 4 in all Courts.» 


Before Mr. Justice Harlnoll, Officiating Chief Jud ge, 


1. HLA U 
2. MYIN MA 
RN. Burjorjec—for appelants (defendants). 

Respondent {(plaintiff)—in person. 


} v. AUNG DUN. 


Buddhist Law—Gifts made by parents to a son on his entering’ the 
priesthood—Followed by pareeian a inaee of disposal over the properiy— 
Vested absolutely au donee, ‘ 


When the posession of proyerty follows the gift therof by parents to- 
their son on entering the priesthood, the property passes absolutely to” the 
donec and the parents have no longer any power of disposal over it. 


Pas Uy, Mikyn, §J., L.B., 30,, 2nd Edn, referred to, 


The further issues have now been tried and appellants” do 
not dispute the findings come to by the lower Courts on them 
which are to the effect that the two buffaloes given came into the 
possession of respondent at the limé of the gift and that the 
pledging was some years subsequent to this. It now appears that 
the female buffalo has died and left an offspring which is one of 
the animals now in dispute. Owing to the inaccurate plaint and. 
manner in which the evidence was given at the first hearing this 
was not apparent until the issues fixed by me came to be tried. 
The rules contained in the Dhammathats respecting gifts made 
to children at the time of entering the .priesthood dre contained 
insection 82, 119, and 124 of the Kinwun Mingyi’s Digest. 
Appellants rely on the case of Pan U vy. Mi Kyu). That case 
does not seem to me to be applicable as it dealt with a gift where 
possession never passed to the donee. Hereitis found that pos- 
session clid pass at the time of the gift. The contention that 
parents can dispose of gifts of this character during their lifetime 
can only be raised, it seems tome, where delivery of possession. 
has not taken place and where the property given remains in 
possession of the parents. Fven-in such a cash’ it may possibly 
be argued that parents have not the power of disposal over the 
property given. The texts are not unanimous on the point as far 
asIcansee. In this case no decision seems necessary on the 


point, as here it is found that possession was given at the time 


(1) S.J., L B., 30, 2nd Edn. 
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of the gift. Where there has been delivery of possession of the 
prorerty given it seems to me clear froma consideration of the 
texts that the property passes absolutely to the donee and that 
the parents have no longer any power of disposal overit. In 
this view this appeal must fail and it is dismissed with costs. 





Before Mr. Justice Hartnoll, Officiating Chief Judge, and 
Mr. Justice Twosney. 


IN THE MATTER OF A 2ND GRADE PLEADER, 
Agabeg—for the Pleader, 


Misconduet of a pleader—Professtonal misconduct distinguished from personal 
musconduci—Any other reasouable cause, Meaniug and extent of—not to 
be explained by the rile of “ efusdem generis "—~Clanse (f) of section 13 of 
the Legal Proctilioners Aet (18 of 1879}. 


The words “any other reasonable cause ” in clause (f} of section 13 of 
the Legal Practitioners Act (18 of 1879) are not to be limited by clauses (a) 
to {ec} of that section 

The rule of * ejusdem generis ” does not apply. 


Full Bench Reference (Crvil Reference No, 2 of 1901) of the Hight Court 

al Caleutia, VI C.W.N., 556, followed. 
The charge ayainst Mr. Kis that he was guilty of unprofes- 
sional conduct in that he instituted a false suit (against A and B) 
for recovery of Rs, 153-8-0 due on mortgage bond and for sale of 
the property mortgaged for the said debt, or in that he as pleader 
for A in a Civil Miscellaneous (Insolvency) Case signed what he 
knew to be false schedules of the creditors and of the property of 
A and also as such pleader witnessed what he knew to be a false 
declaration that the said schedules contained a full and fair 
description of A’s property and creditors knowing that he 
himself was at that time a creditor of A and that he was not 
entered in the said schedule of creditors and-that he himself held 
a mortgage effected by A of property, namely, a house and land 
which were not entered in the said schedule of preperties. 

As regards the first charge it was objected that, if Mr. & 
had filed a false suit, he would not be guilty of unprofessional 
conduct, and it was urged that the filing of a false suit by a 
pleader would not be a ground for dismissal or suspension under 
section 13 (f) of the Act—that such a cause as is contemplated by 
clause (f) eee) be a cause ‘‘ ejusdem‘generis ” with the causes 
stated in clauses (a) to (¢). There seems to be good grourid for 
the argument that the filing of a false suit by a pleader in his 
personal capacity is not. professional misconduct, but it would be 
personal misconduct and I am of opinion that it would come 
under-clause (f) which says any other reasonable cause. Such 
cause need not necessarily be a cause ‘ * ejusdem generis as the 
causes given in clauses (a) to (e). The view I take is not 
Without authorit¥ t6 Support it, for it is the same as that taken in 
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Full Bench Reference (Civil Reference No. 2 of 1901) of the 
High Court at Calcutta (1). The reasons for and against such a 
view are very fully discussed in that reference and it seems 
unnecessary to recapitulate them here, and so I wiil only say that 
it seems to me to be only common sense not to restrict the 
meaning of the words of clause (f) to the narrower construction 
suggested. 





Before Mr. justice Hartnoll, Officiating Chief Judge, and 
Mr. Justice Ormond. 


1. MOMEIN BEE BEE nes ..) All heirs and 
2. EBRAHIN MAHOMED DOOTHA legal repre- 
3. ADJIM MAHOMED DOOTHA Be sentatives of 
4. HASHIM Trees, Minors by their} the late 





DOOTHA. next friend MAHOMED 
5. FATIMA BEE BEE... MomMEIN BEE YACOOBJEE 
BEE. J Doorwa.: 
v, S : 
1. (a) ARIFF EBRAHIM MALIM . sacl 


Minors _ repre- 
sented by, 


1 
want All heirs and 

| their father 
ene t 


(b) MAHOMED 
legal yepre- 








{c) HASHIM and guardian- + sentatives of 
ad-litem the AsSHA BEE BEE 
(d) RUSSOOL ‘BEE | said ARIFF (deceased), 
BEE. | EBRAHIM 
J Mari. J 
2. AHMED YACOOBJEE DOOTBA. 
3, ISMAIL YACOOBJEE DOOTHA. 
4, (a2) FATIMA BEE BEE. 
(6) EBRAHIM EU-\ Minors by 
SOOF DOOTHA. their guardian 
(c) GOLAM MAHO.- Farina Brx 
MED EUDSOOF. BEE. 
-5. (a) EBRAHIM ALI MODEN avai) 
‘(b) ISMAIL ee MODEN : 
{c) CASSIM EBRAHIM . 7" ated ont legal 
MODEN. pi4 Scie 


(d) ESOOF EBRAHIM | Minors by their) tives of Kina- 


MODEN. *  guardian-ad- | 
(ec) HASHIM  EBRA- f litem EBRAHIM | yi rer age 
‘HIM MODEN. ALi MopEN. | i . 
(f} FATIMA BEE BEE 
(g) RAHIMA“BEE BEE) J 


Giles—for appellants, 
Lentaigne—for 4th (a), (6) and (c) respondents. 
J. R, Das—tfor 1st respondent. 


(1) VI C.W.N., 556, 
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Administration suit to a Maomedan Estate~Right of “ retainer” or set-off 
as against an heir tn respect of a barred debt qwing by him to the Estate, 


A sued B for the administration of the estate of their mother C, a 
Mahomedan, alleging that on C’s death B had in hie possession property 
belonging to the estate and asking thatin the administration thie shouid be 
brought into account in ascertaining B's share. 

It was held, following English Law, that if one of the heira owes a debt 
to an estate, even although it be time-barred under the Limitation Act, the 
Court is entitled to retain funds in respect of the debt when calculating the 
amount due to the heir. 


Courtenay vy, Williams, R.R, Vol. 64, page 403; In re CordwelPs Estate 
L.R. 20 Equity Cases 644 ; In re Akerman, (1891) LR. 3 Ch. Dn, 212; 
In re Taylor (1894) L.R. 1 Ch, Dn., 671 3-In re Wheller, (1904) LR. 2 Ch. 
Dn.,, 66 ; followed. . es 

Dhanji Bkai Bomenji Gugrat v. Navazhai, (1877) 1.L.R, 2 Bom., 75; 
Lokenath Mullick v. Odoychurn Mullick, (1891) LLR. 7 Cal, 644; 
referred to, : 


Hartuoll, Og. C.J.—This is an appeal froma portion of a 
preliminary decree passed ‘on the Original Side of this Court 


under the following circumstances, One Asha Bee Bee,: now - 


represented by her heirs and legal representatives, brought a suit 
against her brothers, sister and other heirs of her deceased mother, 
Rahima Bee, for the administration of the estate of the latter, 
During the lifetime of Rahima Bee the first defendant, Mahomed 
Yacoobjee Dootha, her son, now represented by his heirs and 
legal representatives as he has died,-managed bis mother’s 
property. Rahima Bee died on or about the 21st June 1903. It is 
alleged by the plaintiffs that at the death of Rahimaf{Bee, Mahomed 
Yacoobjee Dootha hadin his possession property belonging to 
the estate and that in the administration this should be brought 
into account in ascertaining his share. Mahomed. Yacoobjee 
Dootha contended that, as his mother died in 1903 andthe suit 
was not brought till 1908, any suit against him to render an 
account of any property belonging to his mother, which might be 
in his hands, was time-barred at the latter date, 1908—and so 
that in this suit he could not be called upon to render such an 
account. The learned Judge on the Original Side considered the 
matter, and in passing the order directing accounts to be taken 
and thata Commissioner be appointed to take them, further 
directed such Commissioner to enquire into the question whether 
there is an obligation on Mahomed Yacoobjee Dootha to account 
to the estafe forthe period of his agency upto the death’ of 
Rahima Boo (Bee), and that he (the said Commissioner) do give 
Mahomed Yacoobjee Dootha an opportunity of accounting or 
showing cause why be should notaccount for the period aforesaid. 
This appeal has now been. filed by Mahomed Yacoobjee Dootha 
and is being carried on by his heirs and legal representatives and 
the contention is that appellants cannot be called on te account 
as to whether at, the time of Rahima Bee’s death there was in 
Mahomed Yacoobjee Dootha’s possession any of her easte, and 
that there is no law according to which, even supposing that at 
the time of Rahima Bee’s death Mahomed Yacoobjee Dootha had 
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any of her property in his possession, such property must be 
brought to account in ascertaining his share. Cross objections 
have also been tiled by Asha Bee Bee ancl the heirs and repre- 
sentatives of another deceased son and it is contended that 
Mahomed Yacoobjee Dootha should be compelled to account for 
estate left in his possession at the time of Rahima Bee's death 


-and belonging to her and that before he can claim and get his 


share in the estate he must make good or account for all the 
monies belonging to Rahima Bee in his possession. 

In the course of the argumert certain English cases were 
cited tous. They were (1) Courtenay vy. Williams (1), (2) In re 
Cordwell’s Estate (2), (3) In re Akerman (3), (4) Inve Foylor 
(4), and (5) In re Wheeler (S). These cases seem to lay down 
that in England the law as now administered is as follows. Ina 
suit brought by a legatee to obtain payment of the legacy out of 
the assets of the testatcr the executor can retain so much of the 
legacy as is sufficient to satisfy a debt due from the legatee to the 
testator at the time of the death although the remedy for the debt 
was at the time of the death of the testator barred by limitation. 
It was held that the debt still existed through the remedy was 
barred. Similarly an administrator is entitled to set off against 
the share of one of the next of kin inan intestate’s estate the 
whole of a debt of which a part had become barred by limitation. 
It was held that the portion of the debt which was time-barred 
was still due to the estate and that until the debtor discharged 
his cluty to the estate by paying the debt which he owed to it he 
could have no right or title to any part of it under the statute. 
So againin In re Akuman (3) it was held that a person who 
owes an estate money, thaiis to say, who is bound to increase the 
general mass of the estate by a contribution of his own, cannot 
claim an aliquot share given to him out of that mass without first 
making the contribution which completesit. In that case the 
right to recover any money due to the estate, if any was due, was 
time-barred, and the rule was made to apply to such money if 
any. It was however held that the rule would not apply to 
freehold and leasehold hereditaments specifically given by the will 
and that they would pass as devised or left as legacies, and that 
with regard to them there was no obligation on the devisees or 
lagatees to first make good anything that they owed to the estate. 
But in the next case—that of Jn re Taylor (4)—it was held that 
though there was no right of retainer in respect of a specific 
devise of freeholds, leaseholds and specific chattels on the ground 
that the two things could not be measured one against the other, 
yet that where a débtor to the testator’s estate is a specific 
legatee of the profits of a business reprented by moneys in the 
hands of the executors, the executors may retain such moneys as 

(1) R.R. Vol. 64, page 403. (3) (1891) L.R. 3 Ch. Dn, 212. 


(2} L.R, 20 Equity Cases, 644. (4) (1894) L.R. 1 Ch. Dn., 671, 
{5) (1904) L.R. 2 Ch. Dn., 66. 
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against the debt. The same principles were followed in the 
latest case—~—Jn re Wheeler (5). It is argued that the law as 
administered in England in this respect should not be applied to 
Mahomedans in this country, as the theory of representation is not 
known to the Mahomedan law and under its provisions the estate 
of a deceased person devolyes immediately on his death upon his 
heivs. The English rule has been applied in India in the cases of 
Dhanji Bhat Bomanji Gugrat v. Navazbat (6) and Lokenath 
Mullick v. Odoychurn Mullick (7). It is true that the prrties 
in those two cases were not Mahomedans ; but I can see no valid 
reason why the rule should not be applied to Mahomedans. 
Before any division can take place, it must be determined as 
to what the estate consists of, and it seems to be only just fair and 
reasonable that if one of the heirs owes a debt to the estate, even 
although it be time-barred according to the Limitation Act, the 
administrator—that is, in this instance, the Court—should be 
entitled to retain funds in respect of such debt when calculating 
out the share of such heir. Another objection taken was that the 
‘English rule only applies in case of an ascertained debt and that 
bere there is none such, and that further none such can be now 
asceértainedl as the right to bring a suit for an account is time- 
barred. I donot find much substance in this argument. .In the case 
of Courtenay v. Williams (1) an enquiry was held to ascertain the 
amount of the debt, if any, at the time of the death of the testa- 

or. It istrue that a suit for an account in this case would be 

time-barred ; but a special rule applies in such a case as this 
which is that, though the remedy may be time-barred, the debt 
still exists, if there be any such, and that the Court as adminis- 
trator may retain any funds in hand with respect to that debt in 
calculating out the debtor’s share. 

With regard to the argument that the appellant cannot be 
ferced to produce the accounts of his agency it seems to me that 
the burden of proof lies on the plaintiffs to prove any debt due 
by Mahomed Yacoobjee Dootha to his mother's estate on her 
death since they allege that there was such a debt. The plaintiffs 
have the right to prove their allegaticn in any legal manner, and 
the other side to prove the contrary in the same way. Further, if 
it-be found that there was a debt due to the estate by Mahomed. 
Yacoobjee Dootha at the time of his mother's death the English 
rule of law should be strictly followed. For instance, immoveable 
property and specific chattels cannot be retained in respect of it. 

In the result I would alter that portion of the preliminary 
decree, which is appealed frorh. and instead thereof decree as 
follows :—It will be open to the plaintiffs to prove any debt due 
by Mahomed Yacoobjee Dootha to the estate at the time of 
Rahima Bee's (Bu's) death, and if any such debt be proved the 
amount thereof shall be deducted from the share which Mahomed 
Yacoobjee Dootha would otherwise have been entitled to in the 


(6) (1877) LL.R. 2 Bom., 75. 1 (7) (1884) LL.R. 7 Cal, 644. 
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estate of the deceased unless the property comprised in such share 
is of such a nature thata deduction therefrom would not have 
been made under English law :—and the amount (if any) to be so 
deducted shall be considered as an asset of the estate. I would 
pass no order as to the costs of this appeal. 


Orinond, }.—I1 concur. 


“Before Mr. Justice Ormond. 


PO YON v. Messrs) MOHR BROTHERS & CO., Lrp. 
Jordan--for appellant, t McDounell—for respondent. 


Cheating—Written contract—Proof of false representation of intention 
not contained in such wriiten contract —Admissibility of such Evidence— 
Section 420, Indian Penal Code-—Section 92, ludian Evidence Act. 


The accused obtained an advance for which he gave a promissory-note, 
stating that be bad two boat-loads of paddy in the -adjoining creek and 
that he would bring the paddy to the complainant for sale: he then 
absconded 


‘Held,—that the conviction under section 420, Indian Penal Code, was 
good ; that the facts warranted the inference that the accused, at the time of 
obtaining the advance, had no intenlion cf performing his promise ; and 
that oral ‘evidence was admissible to prove the representation of intention, 
although such intention was not contained in the written contract ; such 
intention not being inconsistent with the contract of loan. 


J, Reid v. So Hlaing, 5 L.B.R,; 241, referred to, 


On the 14th June 1907 the accused .soid one hoat-load of 
paddy to the complainants’ at their mill through their broker 
Ko Hmya. Accused asked the broker for an advance of Rs. 1,500, 
saying that he had two more ‘boat-loads of paddy in the 
Kanaungto Creek and that he would bring them io the mill and 
would sell the paddy to complainant. The broker took. the 
accused to the Manager of the mil! and repeated to him the 
accuséd’s statement and obtained for the accused an advance of 
Rs. 1,500, for which he and the accused. jointly executed a 
promissory-note in favour of the complainants. The promissory 
note bears these words: “ for value received this day in cash 


‘ advanced for the supply of grain.”” The accused-absconded and 


the complainants preferred a charge of cheating against him. 
He has been convicted under section 420 of the Indian Penal 
Code and now appeals, 

Mr. Jordan for the accused contends that the transaction was 
one between the accused and the broker, and not between the 
accused and the mill; and that upon the authority of the Full 
Bench case of Se Hlawng (1), no evidence of the arrangement 
between the parties besides the promissory-note is admissible. 
Mr. McDonnell who appears for the prosecution asks me to hold 





(1) SLB.R,, 241, 


v1. LOWER BURMA RULINGS. 39 





that under proviso 1 to section 92 of the Evidence Act, such 
evidence is admissible, in accordance with the opinion of Mr, 
Justice Twomey expressed in So Hlaing’s case.and:. also in 
accordance with the opinion of Mr. Justice Hartnoll expressed in 
the present case, when ordering further enquiry on the 15th 
September 1910... i 

I find it difficult to apply the first proviso of.section 92 of the 
Evidence Act to the present .case, because the promissory-note 
is notimpugned in any way. ButI think evidence of the false 
representation is clearly admissible. All that was decided in 
So Hlaing's case was that where a party to a written contract 
institutes acriminal proceeding against another party to such 
contract, and the question arises what the real contract between 
the parties. was, the provisions of section92 of the Evidence 
Act apply, and the complainant must be deemed to be a “party” 
to the case within the meaning of that section. 

In a case of cheating such as the present case, the question 
primarily is :—Did the accused fraudulently or dishonestly induce 
the complainant to part with the money mentioned in the 
promissory-note by an untrue representation of fact? The 
representation of fact in this case being that the accused had two 
boat-leads of paddy in the creek and that it was his intention to 
bring them to the mill and to sell the paddy to the complainant. 
The question of admissibility of evidence only arises in connection 
with the representation of intention if the intention is expressed 
in an oral promise and if the oral promise is inconsistent with a 
contemporaneous written agreement which he is not impugned; or 
if the oral promise is such that (had it in fact been made) it would 
have been expressed in the written agreement ; the rules of com- 
mon sense, apart from the provisions of the Evidence Act, would 
exclude evidence attempting to prove such oral promise :-— 
because any such evidence would not be sufficient to support a 
- conviction in the face of the written agreement. But it would be 
open to the accused to show that the alleged representation was 
embodied in an oral promise which was inconsisient with the 
written agreement. Such evidence would be adduced—not “ for 
the purpose of contradicting, varying, adding to, or subtracting 
from the terms cf the written agreement,’’—but for the purpose 
of showing either that the alleged representation could not have 
been made, or that it conld not have operated as an inclucement 
to the complainant to part with his property. On the other hand, 
if the alleged representation of intention is not inconsistent with 
the written agreement, and would not have been embodied in it, 
there is nothing in the Evidence Act to preclude evidence being 
adduced to prove the representation. : 

A promissory-note is essentially a self-contained and complete 
contract in its8If ; and 2 promise to deliver goods could not be a 
term of that coniract. To admit therefore evidence to prove such 
a promise would not be to add to the terms of the promissory-note. 
And the only question that could arise as to the admissibility 
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of evidence to prove the alleged representation of intention 
would be :—Is the alleged representation inconsistent with the 
contract embodied in the promissory-note? No presumption 
arises that, because there was a promissory-note, there were no 
other contemporaneous transactions or negotiations between the 
parties. Promissory-notes are frequently used as security in 
commercial dealings when advances are made ; and I see nothing 
inconsistent in a mill giving-as a loan repayable on demand, money 
to a trader who has agreed to sell paddy delivery of which is to 
be given on a future date ; even though it may be understood by 
both parties that in all probability the loan would not be called in 
before the date for delivery of the paddy, and that on delivery the 
price would be deducted from the loan. The loan is in fact inde- 
pendent of the contrict of sale ; although the contract of sile (or 
more strictly speaking, the representation of the vendor that it 
was his intention to deliver the paddy in accordance with the 
contract of sale) operated as an inducement to the purchaser to 
make the loan. In the present case there was no contract of sale. 
The intention of the accused (if true) to bring and to offer for 
sale the paddy would be a fact independent of any contract and 
would not be inconsistent with a contract of loan, though it might 
have been injiuced by, and was an inducement fer, the loan. 

There can be no doubt that the alleged representation was 
made by the accused tothe broker, in order that the broker 
might obtain the Rs. 1,500 from the complainants upon ‘the faith 
of that representation, as a‘loan from the complainants to the 
accused; and that the complainants were induced by such 
representation of the accused to deliver the Rs-1,500 to the 
accused. If then the representation has been proved to be false, 
the offence of cheating has been made out. It is not sufficient to 
prove that the accused promised to bring paddy to the mill at 
some time or other and failed to do so; the prosecution must show 
that the representation made by the accused was filse, t.e., that 
at the time of making it he had no intention ofcarrying out the 
promise. The accused’s representation was that he had the two 
bpat-loads of paddy then in the creek and that his intention was 
to bring that paddy to the mill the next day. After receiving the 
Rs. 1,500 the accused absconded ; I think it is legitmate to draw 
the inference frem those facts that the accused's representation 
was false ; and his defence is that he does not remember’ the 
transaction. The accused has been sentenced to three years’ 
rigorous imprisonment. I uphold the conviction, but I think that 
a sentence of one years's rigorous imprisonment is sufficient. 
I aller the sentence accordingly. 
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Before Mr. Justice Twomtey. 
NGA I v. KING-EMPEROR, 


“Eggar, Assistant Government Advocate—for King-Emperor. 


Inter pretation of terms— Uses a deadly weapon" in section 397, Indian 
Penal Code—Comparisen of, with “ arnied with a deadly weapon” in sec- 
tion 398, Indian Penal Code—Intention of Legislature to be considered, 


Within the ordinary meaning of the words ‘‘uses a deadly weapon” in 
section 397, Indian Penal Code (XLV of 1860), must be included the carrying 
of a weapon for the purpose of overawing the person robbed. 


Section 398 pruvides a minimum punishment for those who attempt to 
commit robbery “armed with a deadly weapon" and the Legislature cannot 
have intended that a criminal should be urged to complete his purpose by the 
reflection that if he stops short at an attempt the minim um imprisunment 
that can be inflicted on him under section 398 1s seven years, while if he com- 
pletes the offence he will not come within the provisions of section 397, but 
tnay be sentenced to two or three years’ imprisonment under section 392. 


The appellant was at first convicted under section 392 
of the Jndian Penal Code and was sentenced to suffer 
rigorous imprisonment for eighteen months by the Sub- 
divisional Magistrate, Kyaukpyu. On appeal the Sessions Judge 
held that section 397 of the Indian Penal Code applied to the 
case as the appellant was armed with a dagger and that as the 
minimum punishment prescribed by section 397 of the Indian 
Penal Code is imprisonment for seven years the Magistrate had 
no power to try the case. A fresh trial was ordered before: the 
District Magistrate, Kyaukpyu, under sections 392 and 347. The 
District Magistrate has convicted the appellant under these 
sections and sentenced him to suffer rigorous imprisonment for 
seven years. 

_ The facts are clearly proved. There is no doubt that the 
appellant teok a gaungbatung from the complainant by overawing 
him with a dagger. The only question is whether section 397 of 
the Indian Penal Code applies, f.¢., whether it can be said that 
at the time of committing the robbery the appellant “used” the 
dagger. He did not stab with it, but only raised it threateningly 
so as to compel the complainant to part with his property. 

It may be.argued that to “use” a stabbing weapon is to 
stab some person with it, and to “use” a cutting weapon isto cut 
some person with it, and to “use a gun is to shoot at some per- 
son with it. According to this narrow interpretation, brandish- 
ing a dagger or levelling a gun ata man might be regarded as 
merely threatening to use or preparing to use it, not as actually 
using it. But it is not clear that the word ‘“‘uses’’ in section 397 
should be interpreted with such strictness. The. very next 
section 398 imposes a2 minimum punishment of séven years’ 
imprisonment on persons convicted of merely carrying a deadly 
weapon when attempting to rob. It seems probable that the 
Legislature intended to impose the same minimum where the 
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4911. robbery is actually completed. Iam inclined to think therefore 
— that the word “fuses” in section 397 should be construed ina 
Neal . wide sense so as to include not merely cutting, stabbing, shoot- 


Rite ing (as the case may be) but also carrying the weapon ‘for the 


EMPEROR. Purpose of overawing the person robbed. 

—— It is no doubt at first sight remarkable that wider Janguage is 
employed in section 397 (“uses any deadly weapon”) than in 
section 398 (“is armed with any deadly weapon”). The ex- 
planation is apparently that jin attempted robberies it is often 
difficult to prove any “use” of the deadly weapon except the 
mere fact that the accused carried it, whereas in. a case of 
completed robbery it generally happens that the accused not only 
carries the deadly weapon but also overawes the person robbed 
or even stabs, cuts or shoots at him. 

The wider view of section 397 is supported by a passage in 
Maxwell's Interpretation of Statutes ( 1): —“If a man walks 
with a gun with intent to kill game he ‘uses’ the gun for that 
purpose without firing, within the statute which makes using a 
gun with that intent penal.” English and American authorities 
are given for this interpretation. 

As, however, the question is not altogether free from doubt, 
and as no published rulings dealing with the point have been dis- 
covered, I admit this appeal for the purpose of argument. It 
would be well to instruct the Government Advocate to appear in 
support of the conviction and sentence. 


August 28th, I have now had the advantage of hearing the learned Assist- 
1911. anti Government Advocate i in this case. He agrees with me that 
—' the word “uses” in section 397 of the Indian Penal Code must 


be interpreted in a wide sense. 

If the accused had merely attempted to take the complainant’s 
property by overawing him with a dayger but (owing to infirmity 
of purpese on his own part or resistance on the part of the com- 
plainant) had not carried out his design, he would undoubtedly 
be liable to the miuimum punishment provided in section 398. 
The Legislature cannot have intended that if the criminal: goes 
a step farther and actually accomplishes his purpose he should 
thereby establish a claim to more lenient treatment. It cannot 
have been intended that a criminal should be urged to complete 
his criminal purpose by the reflection that if he stops short at an 
attempt he must get seven years, while if he completes the offence 
he may get off with imprisonment for two or three years. 

The appal of Nga | is therefore dismissed. 

At the same time I note that the robbery in this case wasa 
comparatively petty affair. The accnsed is a youth of 20 and. 
this ig his first offence. But for the imperative provisions of 
section 397 it is not a case in which such a severe sentence as 
rigorous imprisonment for seven years would be imposed. ‘The 





(1) 4th Edition, page 419, 
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District Magistrate might instruct the jail authorities to report 
on Nga I’s conduct in jail after, say, three years of his sentence 
have expired. If bis conduct has been good the case might be 
brought to the notice of the Local Government with a view to the 
consideration of the question of clemency. 





Before Mr. Justice Hartnoll, Officiating Chief Judge, 
and Mr. Justice Ormond, 


me A.V.R. M. MUTHU KARAPAN CHETTY 
PO NYUN » By HIS AGENT RAMSWAMY CHETTY. 


May Oung—for appellant (defendant). 
N, af. Cowasjce—{for respondent (plaintiff). 


Limitation~-Good faith or due diligence-Sub-section (1) of section {4 
Limitation Act, LX of 1908. 

Asued B to recover certain sums due to his firm on two promissory 
notes. ‘ 

The suit was dismissed on the ground that the notes had not: been 
endorsed to A by his two partners who had retired from the firm since the 
making of the promissory-nntes. 

A then brought a second suit after securing the necessary endorsements. 

The question arose as to whether the suit was then barred by limitation 
under section 14 (1), Limitation Act, 1908. 


Held after consideration of the third explanation added to that section, 
as worded in the Act of 1877, by the Act of 1908, that as A had not acted 
otherwise than with good faith and due diligence the suit was not barred, 


Jemav. Ahmed Ali Khan, (4890) LE.R. 12+ All, 207; Deo Proshad 
Singv Pertab Katree, (1883) LL.R. 16 Cal, 86; referred to. 
Mathura Singh v. Bhawani Singh, (1900) L.L.R. 22 Al, 248, followed. 


Hartnoll, Ofg. C.J—-In Civil Suit No: 13 of 1908 A.V.R. 
M. Muthu Karapan Chetty sued Maung Po Nyun to recover 
Rs, 3,892-8-0 due from him on account of principal and interest 
accrued on two promissory-notes said to have been executed by 
him on the 5th June 1906. The plaintiff alleged, that, when the 
loans were madle, his firm consisted-of himself, Ramswamy and 
Kistnappa, and that the two latter sold .him their interest in the 
firm on the 17th August 1907 when he became the sole owner 
and proprietor thereof. His suit was dismissed on the ground 
that the promissory-notes had not been endorsed over to hun by 
the members of the old firm. The suit was instituted on the 8th 
July 1908 and decided on the 30th January 1909. On the 5th 


August 1909 he brought a fresh suit on the noles against Po» 


Nyun to recover the amounts then due on them having had the 
necessary endorsements made on them in the meanwhile. He 
obtained a decree. In the District Court anissue was fixed as 
to whether the suit was barred by limitation or not, but at the 


hearing this issue was not contested by Po Nyun’s counsel. On- 


appeal the issue was again raised by Po Nyun and was then 
decided against him. Now this second appeal has been Jaid on 
the same point. If section 14 () of the Limitation Act be held 


19Li, 


Neca | 


v. 
KING- 
EMPEROR, 


eet 


Civil Ind 
Appeal 
No. 71 of 
1910, 
Anenst 30 
I9it, 


1911, 


Po Nyun 


v. 
A.V.R.M, 


MutTHvu 
EARAPAN 
CHETTY. 


—_ 


Civil Msc. 
Afpgeal 
No. 97 of 

_ 1910. 
rept 20th, 
1911, 


<a. 


44 LOWER BURMA RULINGS. [VoL. 
Si tials cage nD a ee ae 


to apply the suit is clearly not time-barred, and so the point for, 
consideration is as to whether it should be held to apply or not. 
A new explanation has been added to the section in the old Act 
by the new Act IX of 1908, which runs: “ For the purposes of 
this section misjoinder of parties and causes of action shall be 
deemed to be a cause of a like nature with defect of jurisdiction.” 
Perhaps this explanation was added in view of the diversity of 
opinion as to the construction of the words ‘other cause of a 
like nature’ in section 14 (1) that existed. Inthe case of Jema 
v dhined Ali Khan (1\it was held that the words meant some 
cause analogous to defect of jurisdiction and the question of 
analogy was discussed in that case. The reasoning in the case 
of Deo Proshad Sing v. Pertab Kairce (2) was not followed. 
The meaning of the words was discussed in the case of Mathura 
Singh v. Bhawani Smgh (3) and Iam in accord with the con- 
struction put on the words by Strachey, C.J., which was :— 

If there was an inability in the Court to entertain the former suit produced 
by any cause notconnected in any way with want of good faith or due 
diligence in the plaintiff, that cause is of like nature to defect of jurisdiction. 

The new explanation added to section 14 of the Act seems to 
emphasize that the intention of the Legislature is expressed’ by 
such view. I therefore adopt it in the consideration of this 
cise. I cannot see that the plaintiff in his first suit acted other- 
wise than with good faith and due. diligence. He failed froma 
cause which he appears to have had no knowledge of and which 
was obscure and of a highly legil nature. I would therefore give 
him the benefit of section 14 (2) of the Limitation Act and 
dismiss this appeal with costs. 


Ormand, ].—I concur. 








Before Mr, Justice Harinoll, Officicting Chief Judge, 
and Mr, Justice Twomey. 


ON PE v. KUN TI. 


Ginwata—for appellant. | Villa—for respondent, 


. Machinery—* Trade Fixture"—“ Reputcd owner "— Goods "—Section 16(3)° 


Provincial lusolvency Act, LI of 1907. 


A heavy oil press worked by a kerosene oil engine, even though the whole 
may be removeable without damage to the building, does not fall within the 
scope of the word“ goods” in sub-section (3) of section 16 of the Provincial 
Insolvency Act, 1907. 

Hornv. Baker, (1808) 9 East, 215: Macleotv. K. Khushal, (1901)3 Bom. 
L.R., 426 ; followed. 


Evidence has now been recorded as to the nature of the 
machinery in question—an oil press worked by a kerosene oil 
engine. The press weighs 14 tons and the engine about 3ths of 





(1) (1890) LL.R. 12 All, 207. 
(2) (1883) L.L.R. 10 Cal., 86, i (3) (1900) LL.R, 22 All., 248. 
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aton. The machine is removeable by unscrewing bolts. The 
shafting and pulleys are bolted on to the posts of the house. The 
whole is capable of. removal without damage to the building. 
The District Judge, having regard to its easy removeability, 
considers that it is not a fixture. , 

For the respondent it is pojnted out that fixtures are not 
reyarded as part of the immoveable property to which they are 
attached unless they are permanently attached and are clearly 
accessory to the immoveable property and are for the beneficial 
emjoyment thereof. The English rulings which support this view 
are cited in paragraph 79 of Gour’s Transfer of Property Act, 
3rd Edition (Volume I), in which the learned author further 
remarks : “ machines and other trade fixtures, therefore. do not 
come within the scope of this clause,” namely, the clause defining 
the term ‘‘attachéd to the earth.” 

In this case, however, we are not concerned with the definitions 
* in the Transfer of Property Act but with the terms ‘‘ goods” and 

“reputed owner” in section 16 (3) of the Provincial Insolvency 
Act. As noted in the order of 21st March 1911, we have to be 
gaided by the English authcrities and they appear to be entitely 
in favour of the appellant. The articles that were trerted as 
fixtures under the Bankruptcy law in the leading case of Horn v. 
Baker {1) were certain stills in a distillery. The stills wer 
“fixed to the freehold,” being set in brickwork and let into the 
ground. Such articles would probably be regarded as trade 
fixtures under the Trinsfer of Property Act and would not form 
part of the immoveable property. For example, they would not 
pass with the property under section 8 of that Act. But it was 
decided in Horn v. Baker (1) that they did not pass to the 
assignee in bankruptcy. That case has been consistently followedl 
in England. It has been followed also in the Rombay case, 
Macleod v. K. Khushal (2), where it was held that certain trade 
fixtares (including machinery) were not goods and chattels in the 
possession order or disposition of the insolvent as reputed owner. 
It was pointed ont that according to the English authorities the 
‘fact of the articles being removeable by a tenant makes no 
difference. 
There is no doubt that the machinery in this case was fixed 
to the ground though perhaps not so firmly fixed as the stills in 
Horn v. Baker (1). 


We consider it clear therefore that the machinery in question - 


does not fall within the scope of the work “ goods” in section 
16 (3) of the Provincial Insolvency Act. 

The order of the District Court is set aside and the claim of 
the mortgagee (appellant Maung On Pe) is allowed. The 
respondent will pay the costs of the appellant in both Courts. 
Advocate’s fee, three gold mohurs. / 





— 


(1) (1808) 9 East 215, { 42) (1901) 3 Bom. L.R., 426. ° 
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Crinimal Before Mr. Justice Ormond. 


Appeal : 
Me. for of WONG YONE MAIN v. KING-EMPEROR. 
pede Dawsou—for appellant. | Lenfaigne—tfor respondent. 
November ‘ : On . 
9th, Section 409, Indian Penal Code—Criminal breach of trust--Loan inconsistent 
1911, with Trust, 


A was convicted of criminal breach of trust in respect of an advance given 
to him for the purpose of buying paddy and selling it to the complain- 
ant. He signed a promissory-note payable on demand for the amount 
advanced. 

Held,—that the conviction was bad, the transaction being a loan and 
not a trust. 

Tha Po v. King-Emperor, 3 L.B.R., 200, discussed. 

Pwa Gyee v. ae bare 2 Bur. L.R. 9; Maung Myine v. eon 
Empress, 2 Bur. L.R., ; Tha Dway v. Queen-Empress, 2 Bur. L.R,, 
Queen-Empress v. Moss, Hiebsy LL.R. 16 All, 88 ; referred to. 

The accused has been convicted under section 409 of the 
Indian Penal Code of criminal breach of trust as a broker in 
respect of the balance of an advance given to him by the Colonial 
Trading Company for the-purpose of buying paddy. At the 
time of the advance the accused signed an agreement (Exhibit 'A) 
under which he undertook to use the mcney solely in buying 
paddy and to deliver the paddy to the Company's mill within 
25 days—the value of the paddy to be credited at the market rate 
of the day of delivery; and at the same time he signed an 
endemand promissory-note for the amount of the advance. Mr. 
Dawson for the accused contends that the transaction was a 
loan and therefore not a trust. Mr. Lentaigne for the prosecution 
contends that the relation of debtcr and creditor is not 
incompatible with the existence of a trust in respect of the money 
advanced. I am referred to three decision* in the Recorder’s. 
Court reported in Volume 2, Burma Law Reports, at pages 9, 
J1 and 18 respectively. In all three cases a promissory-note was 
given by the accused. The first and last cases are decisions of 
Mr. Agnew. He says at page 10 :— 

The fact that the relation of debtor and creditor is established does not 
necessarily make it impossible to convict the debtor of criminal breach of. 
trust. Such a relation exists between a banker and his customer in respect 
cf the customer’s money in the banker's hands. The banker is entitled to 
use that money in legitimate banking business, If he loses it in such 
business, he cannot be liable fot criminal breach of trast. But if he dishonestly 
uses that money he can be made liable. ‘ 

He finds that a trust was created because the money was 
advanced for a particular purpose, to be applied in a particular 
way for the “owner's” benefit; and found that there was no 
“Joan”? in the ordinary sense of the word. Mr. McEwen on the 
other hand in the case. before him found that there was no trust 





*{a) Pwa Gyee v. Queen-Empress, page 9. 
1b) Maung Myine v. Queen-Empress, page 11. ° ; 
(c} Tha —= . Queen-Empress, page 18. 
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but merely a loan. I am also referred to the case of Tha Po v. 
King-Emperor (1) ctecided by Mr. Justice Irwin who found that 
there was a trust because the money was advanced for a specific 
purpose. He agreed with the views of Mr. Agnew set cut in 
Volume 2, Burma Law Reports, at page 10. At page 202 
Mr. Justice Irwin cites Mayne's definition of a trust, viz., “ any 
arrangement by. which one person is authorized to deal with 
property for the benefit of another" and continues:—‘If that 
definition be correct it is immaterial whe:her the money was 
lent or not so long as it was advanced for a specific purpose 
for the benefit of the lender.” 1 do not understand Mr. Justice 
Irwin to say thata loan in the ordinary sense of the word is 
compatible with a trust in respect of the mcney advanced. 

The decision in effect, I think, is this—that the money was 
entrusted by the complainant to the accused to be invested in 
paddy for the benetit of the complainant ; and the fact that the 
accused agreed to make good to the complainant any loss on 
such investment {in consideration of the accused being allowed 
to retain and profitin the event of the paddy being purchased 
at a price below the market rate prevailing at the time of 
delivery) was not incompatible with the existence of a trust. In 
that case there was no promissory-note. Mr. Agnew in the two 
cases decided by him attached no importance to the fact thata 
promissory-note formed part of the transaction. 

If the transaction in this case created a-trust, the accused 
would not be liable to repay the money on demand, ¢.g., after the 
paddy had been bought and before it was delivered in due course 
to the Company. But there is nothing inconsistent in the two 
documents taken together ifeach document is given its ordinary 
and plain meaning. They show in my opinion that the money 
was advanced to the accused as a loan, pure and simple, which 
loan was repayable on demand ; and that the accused undertook 
to buy paddy with the money and to sell the paddy to the 
Company at the current market rate. 

The accused in this case was, strictly speaking, not a broker 
but a dealer ; and the advance was taken and made, as mucli for 
his benefit as for the benefit of the Company. ‘The fact that the 
Company was induced to make the loan by the accused giving 
this undertaking, does not transferm the loan into a trust. If the 
accused at the time of the loan had no intention of performing 
such undertaking he would be guilty of cheating : but if he had 
at that time such intention, he would not be criminally liable if he 
subsequently failed to carry out his undertaking. 

In the case of a loan the property in the money passes to the 
borrower ; and I find it difficult to understand how a person could 
be held liable for criminal breach of trust in respect of, property 
of which he is the sole owner. I was referred by Mr: Lentaigne 
to the case of Qucen-Enipress v. Moss (2) to show that the 
Directors of a Bank can be liable for criminal breach of trust in 
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respect of deposits or loans made by customers of the Bank. 
But from the observations of Sir John Edge at page 94, it would | 
appear that he was of opinion that because the money deposited 

put the customers became the property of the Bank, the Bank 

did not hold the money in trust for the depositors; but that. 
the Directors held the money in trust for the Bank: the case 

would be therefore an authority to show that if there was a loan 

there was no trust. I set aside the conviction and sentence and 

direci that the bail bonds be delivered up to be cancelled. 


serine 


Before Mr. Justice Twomey. 
KING-EMPEROR » KYA SONE. 


INegal gratification—offence lawfully compoundable—Section 62, Buriita 
Forest Act—Section 214, Indian Penal Code, 


A offered money to B, a forest subordinate, in consideration of his not 
proceeding against A for a forest offence whic: was compoundable by a 
superior forest officer under the Forest Act. 

Held,—that no offence was committed tby A under section 214, Indian 
Penal Code, 


The accused hid a license un:ler the Burma Forest Act for 
oné saw-pit but worked two saw-pits. A forester discovered this 
breach of the Forest Rules and told the accused that he would be 
prosecuted for it. The accused thereupon offered Rs. 5 to the 
forester as consideration for not proceeding further with the cise. 
For this the accused has been fined Rs. 50 under the Indian 
Penal Code, section 214 (last paragraph) by the 2nd Class 
Township Magistrate, Hlaingbweé. 

The -Township Magistrate and the District Magistrate (who 
examined the case in revision) overlooked the explanation to: 
secticn 214 and the provisions of section 62, Burma Forest Art. 
The Forest offence committed by the accused was compoundable 
under the latter section, and the offering of the sum of Rs. 5. 
was therefore not an offence under section 214 of the Indian 
Penal Code. 

It is true that the subordinate to whom the offer was made 
was not empowered to compound the offence. But that makes no 
difference. Instead of instituting a prosecution, he should have 
returned the money and informed the accused as to what forest 
officers are empowered to compound forest offences. : 

No one appears in support of the conviction though the 
District Magistrate was asked to give notice to the Conservator 
of Forests in order that the Government Advocate might be 
instructed to appear in support of the conviction and sentence 
if that course was considered necessary. 

The conviction and sentence are set aside. The fine will be 
refunded. 
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Before Mr. Justice Hartuall. 


SAN TIN z«. KING-EMPEROR, 


Order dirccting enquiry into any offence referred to in section 195, Code cf 
Criminal Procedure—Consequences following upon the seliing aside of such 
erder— Lapse of procecdings takin under section 476 (2), Code of Criminal 
Procedure—Sectious 185, 423, 439, $76 (1), 476 (21, Code of Criminal 
Procedure. 


It is only just and proper that, if an order directing an enquiry into any 
offence relerred to in section 195, Code of Crimina! Procedure, ender sub- 
section (1) of section 476, Code of Criminal Procedure, is set aside, any 
proceedings taken under sub-section (2) of the same section should also 
cease, 


Nur Mahowed v. Aung Gyi, 3 L.B.R., 254, referred to, 


Ihave gone through the different proceedings and agree 
with the learned Sessions Judge that there is ground for revising 
the Magistrate’s order, which was passed under section 476 of 


the Code of, Criminal Procedure. That this Court has: the . 


power to revise such an order was laid down in the case of Nur 
Mahemed.v. Aung Gyi (1). The Magistrate to whow the case was 
sent has proceeded under section 476 (2) and so the further 
question arises as to whether, if the order passed under section 
476 (1) is set aside, this Court can stop the proceedings of the 
Magistrate acting under section 476 (2), Section 439 of the. 


Code gives this Court power when acting in revision to exercise * 


the powers conferred on a Court of appeal by section 423, and 
clause (1) (d) of that section gives the power to make any 
consequential order that maybe just or proper. [tseems to be 
only just and proper that, if an order under section 476 (1) is 
set aside, the proceedings under section 476 (2) shall also cease. 
To allow them to proceed would render of no avail an order 
cancelling an order under section 476 (I) and would permit a 
trial to be brought to a conclusion for proceeding with which it 
has been ruled that no grounds exist. Furthermore the order 
under section 476 (Z) having been set aside, no material exists on 
which proceedings under section 476 (2) can be based. 

I therefore set aside the order of the Subdivisional Magistrate, 
Prome, sending the case of Maung San ‘Tin for trial to the Court 
of the Second Additional Magistrate, Prome, under section 193 
of the Indian Penal Code, and I further direct the proceedings 


now being taken against Maung San Tin by the Second Addi- ° 


tional Magistrate cease and that Maung San Tin be discharged of 
the charge Jaid against him. ¢ 





ee 
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Before Mr. Justice Twomey. 
PO HLAING ». BA E. 


Kyaw Dit—ior applican!, | Dawson—for respondent. 

False charge of offene—Palice enguds y—Ma gistericl enguiry—Necessity 
of Magistrate's sanction—Section 211, India Peual Cede—Scction 195, Code 
of Criminal Procedure. 4 

A complained to the police of the Maubin District that B was in ilegal 
possession of a horse which he alleged to be stolea. The cise was classed as 
faise. While the police proceedings were pending, A preferred a complaint 
against B before a Magistrate in the vegu District of receiving stolen property, 
The Magistrate discharged B. : 

Meanwhile B filed a complaint agaiust A under Sections 211 and 384 in 
a Maubin Magistrate's Court, the charge under section 211 being founded on 
A's complaint to the Maubin police. The Magistrale framed a charge 
against A, 

On appeal against this Magistrale’s decision that the Magistrate’s sanction 
under section 195, Code of Criminal Procedure, was unnecessary, it was held 
that sanction is required when the prosecution under section 211 is instituted 
after magisterial proceedings have followed police proceedings in the same 
matter, 

Putirvam Ruitdas ¥. Mahomed Kasei, 3 C.W.N, 33, relersed tc, 


Maung Po Hiaing of Ledaurggan, Pegu District, complained 
to the Maubin police that he found a pony which he had lost in 
the possession of Maung Ba E, a pleader of Mauhin, and the 
police accordingly took cc gnizance of an offence of theft against 
Ba E. It was then ascert-ined that Ba E had bought the peony 
openly from another man who called himself Po Hiaing. The 
District Superintendent of Police reported the case as false and 
the District Magistrate agreed in this opinion. 

Before the police investigation at Mauhbin was tinished the 
complainant, Po Hlaing, had left Maubin and en 14th July 1910 
preferred a complaint of receiving stolen property, an offence 
under section 411, Indian Penal Code, against Ba E in the 
Dabein Subdivisional Magistrate's Court. Ba & was summoned 
to Dabein but the Subdivisional Magistrate discharged him 
believing his statement that he bought the pony publicly. The 
Subdivisional Magistrate expressed no opinion as to Po Hlaing’s 
bon4 fides in preferring the complaint. 

Meanwhile on 17th September 1910 Ba E had filed a com- 
plaint against Po. Hlaing under sections 211 and 384 of the 
Indian Penal Code in the Maubin Headquarters Magistrate's 
Court. Evidence was recorded and Po Hiaing was eventually 
charged under section 211 of the Indian Penal Code. It was not 
till after the charge was framed that objection was taken to the 
trying Magistrate’s proceedings on the ground that the prosecu- 
tion required the sanction of the Subdivisional Magistrate, 
Dabein, under section 195 of the Code of Criminal Procedure. 
The Headquarters Magistrate, Maubin, held that such sanction 
was unnecessary, because {1} the prosecution of Ba E at Dabein 
ended before the prosecution of Po Hlaing at Maubin began and 
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{2} because the District Superintendent of Police and District 
Magistrate, Maubin, concurred mn ordering the prosecution cf 
Po Hlaing under section 21] of the Indian Penal Cede. The 
first is no reason at all and the second is not a good one. 

It is idle to contend that the presecution of Po Hlaing under 
section 211 of the Indian Penal Code was merely in respect of a 
faise charge made to the Manbin police. The Dabein Magis- 
trate took cognizance after the police investigation at Maubin. 
The offence complained of had therefore become ‘ an offence in 
relation to a proceeding in Court ” and section 195 8) of the 
the Code cf Criminal Procedure applied to it. The fact. thar 
Po Hlaing had previsusly made a similar complaint to the police 
of another district is immaterial. 

I put the following case to the t!earned Counsel for the 
tespondent. A woman % lay a charge of rape against A at the 
police station. The police after investigation report the charge 
as false and itis struck off. Subsequently X complains to the 
Magistrate who after full enquiry discharges the accused A. If 
A could then prosecute % without’first obtaining the Magistrate’s 
sanction, the provisions of section 195 of the Code of Criminai 
Pracedute would be rendered nugatory to a great extent. It is 
clear 1 think that A. would have to obtain the Magistrate’s sanc- 
tion and could not prosecute X merely for the false char ge she 


had brought to the police. ‘The present case is not esseniially - 


distinguishable from the hypothetical case which I have supposed. 
Jt would no doubt have been different if the prosecuticn under 
section 211 had already commenced before Po Hlaing complained 
to the Dabein Magistrate. The Dabein procee ings would not 
» chat case alfect the power of the Maubin Magistrate io finish 
trying the offence of which he had already taken cognizance. 
Tnis is clear frova the rnoling in Pufiran Ruidas v. Mahomed 
Easem (1) cited by the learned Counsel for the respondent. But 
that ruling is no authority for the view tha: sanction is un- 
necessary when the prosecution under section 211 is instituted 
aficr the Magisterial proceedings (as in the present case). 
I think that the sanction of the Dabein Subdivisional Magis- 
trate or of the District Magistrate, Pegu, was necessary for Po 
laing’s presecution under saction 211 of the Indian Penal Code. 
But seeing that the objection was not raised till a very late 
stage «f the prosecution, I think that Ba E should now be given 
an opportunity of obtaining the reqnisile sanction. 


I direct that the prosecution of Po Hlaing shail be stayed for . 


six weeks or until such earlier date as the requisite sanction may 
be obtained bv the respondent Ba I from tie Subdivisional 
Magistrate, Dabein, or the District Magistrate, Fegu. If sanction 
is obtained the trial of Po Hlaing should proceed from the point 
where it left aff, the previous proceedings holding good. 





(i) 3 C.W.N,, 33 
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Before Mr. Jusltic: Harinoll and Mr. Justice Twomey. 


1. SEIN HNYIN) Minors by their (Legal representatives 
Guardian ad-Iilem of U THA MAUNG 


2. HPO HLA Dor Ma. (deceased). 


v. 

Cc. S$, LUTCHMAN CHETTY. 
Hamlyn—ifor Appellants {defendants}. 
J. R. Das—for Respondent (plaintiff). 


Legal represintatives—M inors—Order 22, Rule 3, Code of Civil Procedure, 
1908—Section 6 (1), ludian Limitation Act, 1908, 


The application of one legal representative of a deceased plaintiff to be 
made a party under Rule 3 of Order 22, Code uf Civil Procedure should be 
entertained, even if all the legal representalives have not so applied, though, 
where possible, all legal representatives should apply. When such legal 
representative is a uiinor, the applicalion is valid, if made during the period 
of minority. 

Bhikaji Ramchaniray, Purshotam (1885), L.L.R., 10 Bom., 220, referred 
to. 

Phoolbas Koonwur vy, Lalla Jogeshur Sahoy (1876), 1.L.R,,1 Cal., 226, 
followed. 

The point for decision in this appeal is whether Ma Sein 
Hnyin and Maung Hpo Hla should be placed on the record as 
the legal representatives of their deceased father, Maung Tha 
Maung, and the appeal should be orderd to proceed. Ma Sein 
Hnyin and Maung Hpo Hla are minors and, though Maung Tha 
Maung died on the 13th December last and more than six months 
elapsed before any application was made on their behalf to be 
made parties, they claim that under section 6 (Z) of the Limitation 
Act they are entitled to be made parties. In support of their 
contention the case of Bhikaji Ramchandra v. Purshotaim (1) is 
quoted. Order 22, Rule 3, in our opinion should not be construed 
to mean that no application should be entertained unless it is 
made by all the legal representatives of the deceased. ‘This 
would sometimes be impossible especially within the prescribed 
time. Where possible all the legal representatives. should so 
apply ; but an application by a legal representative is sufficient 
for him to be made a party. In the present instance by virtue of 
section 6 (1) of the Limitation Act, the minors are within time. 
It is settled by the case of Phoolbas Koonwur v. Laila Jogeshur 
Sahoy (2) that application by minors are valid, if made during 
the period of their minority. We accordingly set aside the order 
of abatement and direct that Ma Sein Hnyin and Maung Hpo 
Hila be placed on the record as the Jegal representatives of their 
deceased father, Maung Tha Maung, and that their mother, Ma 
Doe Ma, be appointed as their guardian to represent them in the 
appeal. 


icine aera Enna SEEERREER AREER eRe ERE Eee 
= 433 1885, L.L.R.,10 Bom. 220. | (2} 1876, LE.R, 1 Cal, 226 at p. 243. 
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Full Bench. 


Before Sir Charles Fox, Chief Judge, Mr. Justice Hartnoll, 
and Mr. Justice Twomey, 


YIN ZA alias Mrs. NASH vw. C, NASH. 
Levtaignue—for Plaintiff. 
Divorce~-Deserlion—Abandonment—Meaning of the  terits—Consider” 


ation of civcumstances leading to application for divorce, Section 47: 
Indian Divorce Act, 1868. 


Although it has in somé, cases been held in the English Conrt for 
Divorce and Matrimonial “cases that abandonment against the wish of 
the person charging it must be contrarv to the actively expres ssed wish of 
such party and notwithstending the resistance and opposition of such 
person, yet this rule is not one to be follwed in all cases. The circunr 
stances of each case and the conduct of the parties must be carefully weighed 
and consid. red in determining whether thers has been desertion. 


Fowle v. Fowle (1878) LL.R., 4 Cal. 260; Graves v. Graves (1864), 
33 L.J. Reporis (Pro., Matrimonial and Admiralty), 66; Piszala v, Piszala, 
(£896) 12 Times L.R., 451; referred to. 


Fox, C. J.—The suit was brought by the wife for dissolution 

£ her marriage on the ground of her husband ’s adultery coupled 

with desertion, without resonable excuse for two years and 
upwards. 

The hushand admitted adultery, and the only matter in 
dispute was the alleged desertion without reasonable excuse. 

Desertion in the Indian Divorce Act implies an abandonment 
against the wish of the person charging it. Under section 7 of 
the Act the Courts have toactand give relief on principles and 
rules as nearly as may be conformable to the principles and rule 
on which the Court for Divorce and Matrimonial Causes in 
England acis and gives relief, 

In some cises that Court has construed abandonment against 
the wish of the person charging it as meaning contrary to the 
actively expressed wish of such partv and notwithstancling the 
resistance and opposition of such person—see Fowle v. Fowle (1). 
‘Tne present case however cloes not appear tome to be one in 
which such rule should be applied, especially as it is not a 
universal . rule—see Graves v. Graves (2) and Pizzala v, 
Pizzala (3). 

The parties were marriedin 1898. They had cohabited 
previously and the plaintiff had had two children by the defen- 
dant. They lived together at Tavoy tntil August, 1904, when 
the plaintiff says she was persuaded by the defendant to go to 
Mowulmein. While there she heard that the defendant was carry- 
ing on illicit intercourse with a woman. She returned to Tavoy 
with ber children tuwards the end of the year. In yeni 1905 





(tl. (1878),1 L.R., 4 Cal., 260. 
(2). (1864), 33 L.J. Reports'(Pro., Matrimonial and “saute, 66. 
(3). (1896),12 TimesL. R., 451. 
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she says he turned her out of the house, having while she was 
there, gone habitually to the place where the woman with whom 
the defendant admits having committed adultery lived. A 
witness who was an interpreter and quasi-intermediiry between 
them says that the plaintiff was at this time willing to live apart 
and she accepted a sum of Rs, 300 to repair her mother’s house 
in Tavoy and went and lived there at first. The defendant 
brought his mistress to live with him in his house, and they have 
lived tcgether continuously. According to the arrangement then 
made between them the defendant was to pay for the schooling 
of the plaintilff’s children and to pay her an allowance of Rs. 27 
amonth. This he did.until some time in 1907. When his 
payments to her fell into arrears she took steps to see him again 
and the outcome of their interviews wis that he paid her Rs. 170 
and each signed a document in the following terms. 

“Y hereby renounce all rights over Ma Yin Za (Mrs. Nash) 
as my wife, or any property now in her possession, or which 
may hereafter be possessed by her. 

I hereby renounce all claims to support from Mr. C. Nash, 
as my husband and to any property now in his possession or 
which mav hereafter be possessed by him.” 

She does not know English, but she admits that the docu- 
ment Was explained to her in Burmese. She says however she 
was so distressed as to be almost mad at the time -and did not 
understand it. The witness Gallope’s memory as to what hap- 
pend in connection with the dosument is not clear, but it is 
clear that she wanted her allowance to continue although she 
understood that the document she was signing was a letter ‘of 
divorce. The document was composed and written by the 
defendant himself and her signature to it was evidently wrung 
from her. 1t is scarcely necessarv to say that the parties could 
not dissolve their marriage or their relationship by such a docu- 
ment, even if the plaintiff had fully understood the document 
and hacl consented to itsterms. The conduct of the defen- 
dant in asking his wife to sign such a decument was shameful and 
degra“ing to his nationality. There can be no doubt that he 
intended toabanden her, and the onlv question is whether his 
subsequent abandonment of her was against her wish. . 

Gallope said that at a meeting of the parties at his house she 
said that as scandal was being talked inthe town it would he 
better for them either io re-unite or have a divorce and separate. 
Even if she dial say this it must be taken in connection wilh 
what hac happened before and the circumstances at the time. 
She undeubtedly resented his adultery from the first, and wis 
justified inkeeping away from him and not seeking a return to 
cchabifation as long as he kept up his liaison with his mistress 
and had her living in the house with him. He showed no sign 
of parting with the mistress, andit weuld not be reasonible to 


. expect of any woman toexpressa wish to return to cohahi- 


tation with a hushand who had so distinctly shown his intention 
to adhere to his adulterous life. Wer want of desire to return to 
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cohabitaticn was entirely brought about by her husband’s gross 
conduct towards her. 

Under the circumstinces his acultery and entire abancon- 
ment of her since the date of the document entitled her in my 
opinion to a decree for divorce, and I would confirm the cecree. 

The crise will go back tothe Divisional Court for determi- 
nation of the amv-unt of alimony which should be awarded to the 
plaintiff, 

The defendant will pay the plaintiff's costs of the proceeding 
in this Court, 5 gold mohurs allowed as advocate’s fee. 


Hartnell. J. concur. 
Lwontey, J.—Ii concur. 


Before Sir Charles Fox, Chief Judde, aud 
Afr. Justice Hartuoll, 
f1.C. T. A. ANNAMALAY 
K.M. T. T. SHANMOUGAM go. a CHETTY. 


CHETTY. ; 2A. R S. SATHAPPA 
L CHEITY. 


J.C.R, Dass—~for Appellant. 
MeDounell—for Respondents . 


Dissotution of dartucrskip—Reference to arbitratzon—Order of adjustinent? 
—2nd Seredule, Crvtl Procsdere Code, 1908—~Order 23, Rule 3, Civel 
Procedure Code, 1908. 


A sued B andC for dissslution of partnership. They referred the 
maiters in dispute to arbitration. On A asking for time to file the award 
thé Judge passed a decree in Form 21, Appendix D, Civil Procedure Code, 
with modificati ns, on tbe ground thata reference to arbitration was made 
without the Jeave of t ¢ Court. Later A applied for an order of acjast- 
inent under the provisions of Order 23. Rule 3, Cade of Civil Procedure, 
This application was dismissed. On ipoealitwas held thatthe question as 
te wheihber an order of adjustment should be made must be derided by a 
consideration of the terms and meaning of Order 23, Rule 3 apart from a 
conside-alion ofthe previsions of the C ide waich relate to arbitration. If 
it was yroved that B and C did agreeto refer the matters in disptte to 
arbitaton and did subsequently accept the award of the arbitators, A’s 
application for an order of adjustm nt should not have been dismissed. 

Pragdas Sagurmai: v Girdhardas Matintradas (1901), 1L.R., 26 Bom., 
76; Glilant Hkan vo Muhanimad tHassun fU901), L.L.8, 29 Cal. 167 ; 
Lincowry Dey Vv. Fakir Chand Dey (1902), LL.R.. 30 Cal. 2t8 referred to, 

Rukhanba: vy. Adamfi Shark Rajbhai (1908), TLR, 33 Bom, 69 
followed, 


Hartnoll, J-—C. T. A. Annamalay Chetty suet K. M. ‘T. ‘T-. 
Shanmugam Chetty and A. R, S. Sathanpa Chetty for dissolution 
of partnership and ihe other usual reliefs consequent on such a 
‘decree beng passed. In the course of the suit and without any 
reference to the “‘ourt the pirties rcferred the matters in dispute 
to arbitration on the 27th April 1910. The arbiirators duly made 
an award on the 23rd May 1910. From the 29th April 1910 
adjouraments were given by the Courtas there was a prospect 
of se.tiement. On june [4th Shanmugam's counsel presented an 
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application stating that the case had been referred to arbitration, 
and that an award had been passed, and asking for time to file 
the ward for a decree in accordance with its terms. The Judge 
noted that Annamalay's counsel admitted that there was an award 
bui objected to its being filed because the matter was referred 
to arbitration without the leave of the Court as required by the 
provisions of the Second Schedule of the Civil Procedure Code. 
Sathappa's counsel also objected on the same ground. The 
learned Judge allowed the objections and ordered a preliminary 
decree to be drawn upin the terms of Form 21, Appendix D to 
the Code with certain modifications. Then on July Ist an 
application was made by Shanmugam for an order of adjustment 
under the provisions of Order 23, Rule 3 of the First Schedule t° 
the Civil Procedure Code. The application set out that the 
parties had referred the matters in dispute to arbitration, that 
such were finally settled by an award of the 23rd May, that 
Shanmugan had complied with the award by handing over to 
the arbitrators all the documents, jewelry and other properties 
which the other parties were entitled to receive in accordance 
with its terms except a sum of Rs. 2,600 which was by the award 
to be paid on the 23rd June, and that the arbitrators had handed 
over to the other parties whatever Shanmugam had handed over 
to them, that this took place on the 23rd and 24th May and thai 
before and onthe 23rd June, Shanmugam had offered to pay 
the Rs. 2,600 to the other parties who hadrefused to accept it. 
The learned Ju:lge heard counsel on the application and dismissed 
it. Fromthat order of dismissal this appeal has been laid, It 
ws objected at the hearing that the order that should have been 
appealed from was the ordler of the 14th June which directed the 
drawing up of a creliminary decree and so that ihis appeal does 
notlie. The order directing the drawing up of the preliminary 
decree was not based on a consiceration of any application under 
Order 23, Rule 3. The application then before the Court was 
for time to file an award, which application was objected to. 1 
am not prepared to hold that it was not within the power of the 
appellant to file an application for an adjustment under Order 23, 
Rule 3, subsequent to the order directing the drawing up of the 
preliminary decree and if it was within his power it had to be 
adjudicated on and an appeal would lie from such adjudication. 
J cannot therefore hold that this apreal cloes not lie. 

In order to assist us to arrive at a decision as to whether an 
order of adjustment should be made under Order 23, Rule 3, 
the following cases were brought to our notice. Pragdas 
Sagurmall vv. Girdhardas Mathurdas (1), Ghulam Hhan v. 
Muhammad Hassan (2), Tincowry Dey v. Fakir Chand Dey (3) 
and Rukhanbaiv. Adamfi Shatk Rajbhai (4). It seems to me 
that the matter must be decided on a consideratinn of the terms 


.and meaning of Order 23, Rule 3, apart from a conside-ation of 





(1) (1901) LL.R., 26 Bom., 76. » 43) (1992) IL. 30 Cal, 218, 
(2) (1901) LL.I., 29 Cal, 167. (4) (1908) LL.R., 33 Bom,, 69. 


vi] LOWER BURMA RULINGS. 57 





the provisions of the Code which relate to references to arbitra- 
tion. It is not asked now that any of the provisions relating to 
arbitration be applied. Order 23, Rule 3, is as follows : — 
“Where it is proved to the satisfaction of the Conrt that a suit 
has been adjusted wholly or in part by any lawful agreement of 
compromise the Court shail order such agreement, compromise, or 
satisfacion to be recorded and shali pass a decree in accordance 
therewith so far as relatesto the suit.” Now the agreement to 
refer the matters in dispute to arbitration certainly did not finally 
setile the suit. It only was ameans towards that end. Again 
the award following on the agreement to my mind did not adjust 
the suit within the meaning of Order 23, Rule 3. Taken by 
‘itself it was merely an award by arbitrators and not an agreement 
between the parties. Taken in conjunction with the agreement it 
cannot be said to form an agreement between the parties. It was 
certainly open to any of the parties to refuse to be hound by the 
award for any good reason such as corruption and misconduct of 
the arbitrators. But, if the parties did accept the awerd, then 
I think that such acceptance would come within the meaning of 
Order 23, Rule 3. The acceptance by the parties of the award 
would mean that they agreed to be bound bv its terms, or that 
they agreed to compromise in accordance with its terms. This 
‘view is in accordance with that of Beaman, J. in the case of 
Rukhanbai v. Adamji (4). The appellant alleges here that the 
respondents did accept and agree to the award. Whether they 
‘did or not has not been enquired into. 

I wonld therefore fix the following issue. 

“Did respondents agree to refer the matters in dispute to 
arbitration and did they subsequently accept the award of the 
arhitrators”? 

This issue shoald be tried and a finding on it should be 
recorded by the District Judge and the proceedings with his 
finding thereon should be resubmitted to this Court in. due 
course. 


Fox, C.J.—I concur. 





Before ifr. Justice Hartnoll, 


SUBRAMANYAM CHETTY »v, KING-EMPEROR,. 
Hay—for Applicant. 


Absconder from .fuStice— Police seizure of proferty—istitution of Snit— 
Attachment and. sale—Cnjlicting claims of Government and plaintiff— 
Priority of accrual of Right—-Sections 87, 8&8. 435,439, Code ef Criminal 
Procedure—Sections 25, 26, Police Act—Order XXI, Rule 52, Cude of Civil 
Procedure. 

A and B absconded after A‘s hovse had been searched and opium found. 
Their property was seized by the police. Later C instituted a suit against 
A and B and in {he course of the proceedings on the 9th Sentember obtained 
an order of attachment onthe District Magistrate and District” Superinten- 
Gent of Police under Order XXI, Rule 52 of the Civil Procedure Code with 
regard to the property seized by the police. The District Magistrate noted on 
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the order that none of the property was to be touched until the Govern- 
ment claims were first satished. C obtained his decree on 27th Septem- 
ber and on the 4th October C applied for proclamation and sale of the attach- 
ed property. The Subdivisional Judve refused to take action until the 
matter bad been settled by the District Magistrate. On the Sth October C 
inoved the District Magistrate to wilhdraw his objection to the'aftachment. 
and sale of the goods. The District Magistrate refused to du so on the ground 
that the vlaiins of Governinent must be safeguarded. On 25th September 
Procecdings were taken before the 2nd Additional Magistrate fo take evidence: 
under section 412 and action under sections 87 and 88, Criminal Procedure 
Code, against Aand B, No action was taken nuider sections 87 and 88 until 
4th December when proclamation and warrants of attachment were ordered 
to be issued. It was not till the 19th February that the proclamation was- 
declared to have been duly publi-hed on 17th January and that the pro- 
perties attached were declared to be atthe disposal of Government. 

Acid.—that at the time of attachment and application fot salein the Civil 
Court no action had been faken under sections 87 and 88, Crimmmal Procedure 
Code and so no rights hadaccrued to Govertiment urder section S& (7), 
whereas when C applied for sale he had established a right to have the right 
title and interest of the judgment debtors sold by the Civil Court. 

he order of the District Magistrate of Sth Octobcr wa- accordingly set 

aside and it was direct:d that on the application of the Subdivisional Court 
the Distict Magistrate do hand ovér the goods attached by that Court to 
that Court for disposal. 


From the papers before me it appears that the. house ef one 
Tin Ngan was searched on the 29th August 1911 and a Jarge 
quantity of opium found. In connection with the finding of this 
opium Tin Ngan and one Sit Hpaw absconded and certain pro- 
perty said to belong to them was seized by the police. On the 
2nd September 1911 V. M. R. P. Subramanyam Chetty instituted 
a suit in the Subdlivisional Court, Bassein, against Tnonbon ind 
Chim to recover Rs, 1,000 due on a promissory note. These 
Persons seem to be the same is Tin Ngin and Sit Hpaw. Sub- 
ramanyam obtained his decree on the 27th September. On the 
2nd Septemoer he appliel for an atiachment before judgment of 
Thonbon's and Chim’s property saying that the police had taken 
charge of this property as ownerless property and might confiscate 
the same as ownerless property, An ‘ad interim’ attachment was 
ordered to issue. The attachment referred to certain moveable 
preperty. On the back of the- attachment order the District 
Magistrate noted: “This property is at present in the custody 
of the police in a criminal case. It may have to be confiscated to 
Government later on. The house is not to be opened on any ac- 
count. If the Chetty has any claims they may be considered _ 
when the Government claims have all been fully satished.” Sub- 
sequently an ercder of attechment was issued on the District 
Magistrate and District Superintendent of Police on the 9th Sep- 
tember under Order 21, Rule 52 cf the Civil Procedure Code. On 
the back of this order of attachment isa note by District Magis 
trate t: the District Superintendent of Police as follows :-—. 
““None of ths property is to be touched until the Government 
claim is first satisfied.”? On the 4th October Subramanyam Chetty: 
applied for proclamation and sale of the attached property. The 
Subdivisional Judge refused to take action until the matter had 
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been settled by the District Magisirate or between the District 
Magistrate and Subramanyam. The latter laid ai appeal against 
this order before the Divisional Court. This appeal is still 
pending. On the 23rd November Subramanyam filed an appli- 
cation before the Sessions Judge setting forth the facts and 
asking that the District Magistrate be asked not to obstruct 
the process cf the Subdivisional Judge’s Court and to act in 
accordance with the provisions of the Civil Procecure Code. On 
the 25th September proceedings were taken before the 2nd 
Additional Magistrate, Baszein, to record evidence under section 
512, Criminal Procedure Code, and to take action under sections 
87 and 88 of the same Code. No action wastaken under sections 
87 and 88 until the 4th December, when proclamation and 
war -auts of attachment were ordered to beissued. The warrants 
of attachinent were not returned until the 8th January when it 
was statea that the properties had been seized by the police and 
were in their custody and that the bailiff had a list of them. 
Sufficient time was not allowed in the first proclamation and su a 
fresh one was ordered to issue on the 16th January. It was on 
the 19th February deciared to have been duly published on the 
17th January and on that date the properties attached were de- 
clared to be at the disposal of Geverniment. Thelearned Sessions 
Judge has reported the matter for the orders of this Court. 
Notice wasissued on Subramanyam and the District Magistrate 
of the day fixed for hearing the matter. Subramanyam appeared 
by Counsel, but the Disirict Magistrate entered no appearance. 
I should! also add that on the Sth October Subramanyam madean 
application to the District Magistrate setting out the facts 
and inter alia mentioning the attachment by the Subdivisional 
Court and saying as follows :—“ That petitioner was informed by 
the Subclivisional Judge that your Hcnour objected to the attach- 


ment and sale of the goods and therefore refused to proclaim - 


the said attached goods to be suld in execution of the decree 
obtained by petitioner against the said Thonbon and Chim. 
Your Honour knows that no offence was committed by the said 
absconders with reference to the said goods and the police only 
took charge of them ancl reported the matter to you hec-use the 
owners were absent. The relief asked was that the District 
Magistrate might be good enough to withdraw his objection and 
_ obstruction to the attachment and sale of the goods, or that if he 
had no behelf of Government still claims to have an interest in 
the property superior to that of the applicant he would agree to: 
the sale of the goods pending the decision by a proper tribunal 
as to the respactive rights of Government and arplicsnt to the 
money. ‘The order passed by the District Magistrate was that 
he could not accede to the request as the claims of Government 
must be safeguarded. The first point seems to be whether this 
Court can interfere in revision on the Criminal Side as it has 
been asked to do. "The application of the 5th October before 
the District Magistrate and the order passed thereon seems to 


1912:. 
SUBRAMARS 
YAM 
Cartty 


Uv, 
Kine. 
EMPEROR: 


1912, 
25UBRAMAN- 
YAM 
CHETTY 
@. 
Kinc- 
JEMPEROR, 


__ 


Civil 
Revision 
Wo. 74 of 
"7907. 
Novenber 
Lith, 1907. 


60 LOWER BURMA ‘RULINGS. [vor. 





me to consitiute a proceeding within the meaning of sections 435 
and 439 of the Criminal Procedure Code and { am of opinion 
therefore that this Court can interfere in revision. The seizure 
of the property of the absconders would appear to come under 
the provisions of section 25 of the Police Act. It has clearly 

een detained by the orders of the District Magistrate though no 
proclamation has been issued under section 26. At the time of 
the attachment and application for sale no action had been taken 
under the provisions of sections 87 and 88 of the Criminal 
Procedure Code andso no righis had accrued to Government 
under the provisions of section 88{7). Onthe other hand Subra- 
manyam had, when he applied for sale of the goods, established - 
a right to have the right, title and interest of the judgment- 
debtors, or the absconders, in them sold by the Civil Court. I 
think that this is such aclaim as is contemplated by section 26 
of the Police Act. As Government had established no right to 
them on the 5th October I think that the order passed by the 
District Magistrate on that date is incorrect. It may be argued 
that subsequent to that date—that is the 19th February—Govern- 
ment had established its right to them which establishment should 
be allowed to override Subramanyam'’s claim : but in my opinion 
10 allow this, this would be unfair and inequitabie, for if the 
goods had been sold in October by process of the Civil Court and 
the proceeds drawn out by Subramanyam there would have been 
nothing in December to attach under section 88. As Govern- 
ment had no right to the goods on the 5th October and as on that 
date Subramanyam had establishe:l a certain right over them J am 
of opinion that the order of the District Magistrate then passed 
was wrong and that the order to be passed now should be the 
order that should have been passecl then. I accordingly set aside 
the order of the District Magistrate of the Sth October and direct 
that on the application of the Subdivisional Court he do hand 
over the goods attached by that Court to that Court for disposal. 


Before Sir Charles Fox, Chief Judge. 
DAR BUX v. DAN MEAH. 

Al. Israt? Kian—forapplicant ‘defendant, 

K.B, Banurjzi~for the respondent (plaintiff). 


Oath—administration of oaths out of Court—procedure to be followed sec- 
tion 10, Indian Oaths Act, 1873. 


If parties to a suit ayree to be bound by an oath taken out of Court, a 
commission should issue under section 10, Indian Oaths Act. 1873. to admin 
ister it and to take the evidence of the person sworn, In default of this- 
procedure no basis for a decree exisis. 


The defendant offered to be bound by the oath of the plaintiff 
on the Koran and taken in the mosque that the plaintiff had de- 
posited with him the amcunts he claimed. The parties proceeded 
to the mosque where the plaintiff asked the defendant to hand him 
the Koran. The defendant refused to do this. On the following 
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morning the plaintiff went with a Court peon to the mosque, and 
in the absence of the defendant made oath on the Koran. 

There is nothing to show what he said after taking the oath, 
and consequently their was no basis for a clecree. 

If the oath is taken out of Court, a commission should issue 
under section 10 of the Oaths Act to administer it, and to take 
the evidence of the person sworn. 

The decree is set asicie, and the case must be re-heard. 





Before Mr. Justice Towmitey. 


V.C. DURAI RAJAH MUDALIAR wv. M. R. VADIVELU. 
DM, Karaka—for appellant. 


Arrest of deéfendani—conmuttal to prison—release—re-arrest-—-cost of cloth. 
tng aud bedding—subsistence ullowance—section 33, Prisons Act, 1894— 
section 58, Code of Civil Procedure. 


A was committed to prison for six montlis in execution of B's money decree 
and was released after eleven days as B has not complied, under section 33, 
Prisons Act, 1894, with the written demand for the cost of Clothing and 
bedding supplied by the jail. Subsequently it was discovered that this 
demand had not reached B. 

A was re-arrested. 

Held,-—that the cost of clothing and bedding is not “ subsistence altowance” 
as comtemplated in section 58 of the Code of Civil Procedure, and as there 
had been no default on the part of B under section 33, Prisons Act, A was 
rightly re-arrested in spite of the analogy of sub-section (2) of section 5§ of 
the Code of Civil Procedure, 

Skammji v. Poonja, (1902) ILL.R. 26 Bom., 652, referred to. 


The petitioner was arrested in execution of the respondent’s 
money decree and was committed to prison for six months on 
ist August 1911. He was released by the Jail authorities on 
12th August, because the respondent had not paid the cost of cloth- 
ing and bedding supplied to the petitioner in Jail. Subsequently 
3t was discovered that the written demand sent to the respon- 
dent under section 33,. Prisons Act, 1894, had been despatched 
to a wrong address and did not reach the respondent tillfour days 
after the petitioner’s release. The Small Cause Court in these 
circumstances has ordered the ‘ petitioner to be re-arrested at the 
instance of the respondent. The peiitioner contends that the 
Court had no power to order re-arrest. 

The Judge of the lower Court has held that the cost of cloth- 
ing, etc., payable under section 33, Prisons Act, is not “ subsis- 
tence allowance ” as contemplated in section 58 of the Code of 
Civil Procedure. I think this view is right. The subsistence 
allowance referred to in section 58 is the monthly allowance fixed 
by scale under section 57 and it includes nothing else. At the 
same time if there had really been a default of payment of the 
cost of clothing, etc., under section 33, Prisons Act, it could prob- 
ably be urged with good reason that bn the analogy of section 


58 (2), Code of Civil Procedure, the judgment-debtor having been - 


released owing to the decree-holder’s default there should be no 
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1911 liability to re-arrest. Butin the present case there has been no 
en cate default. Section 33, Prisons Act, requires the decree-holder to 
“"VW.c. Durat pay the cost of clothing, etc., “ within 48 hours after the receipt 

RalaH by him of a demand in writing.’ As the respondent did rot 

MupauiaR receive the demand, he could not comply with it. Tous the 
“a n ¥ ates petitioner was released owing to a mistake of the Jail authorities 
” VELU. and not owing to any default of the decree-holder under section 
—- 33, Prisons Act. There is no authority for holding that a civil 
prisoner released, in such circumstances cannot be re-arrested, 
It was pointed out in the Bombay case, Shamji v. Poonja (Dy 
that the only prohibition on a scond arrest expressed in the Code 
was that in section 341 [Code of 1882 corresponding with section 
58 (2) of the present Code] and this prohibition is limited to the 
cases there enumerated. The case of a debtor whcm the Jail 
authorities have released by mistake is not governed by section 

58 (2) at all. 

i therefore think9that the learned Judge's order is correct. 
But as in the Bombay case, the new warrant should have a 
memorznodum thereon that in calculating the six months after 
which the defendant must be released the time (eleven days) he 
suffered imprisonment under the former warrantis to be taken into 
consideration. . 

The application for revision is dismissed. 


ee 


Full Bench—(Criminal Reference). 
Bate Before Sir Charles Fox, Chief Judge, Mr Justice Hartnoll, 
i : Mr. Justice Ormond, Mr. Justice Robinson and Mr. Justice 
Parictt. é 
In rE PO SEIK ». KING-EMPEROR. 
Dawson—for Po Seik. 
McDonunell—for ling-Emperor. 


Criminal Breach of Trust—constituents of a trust—adafferentiation between 
Trusts aud Louns—seclton 405, ladian Penal Code. 


A wus convicted of criminal breach of trust in respect of money advanced 
to him by Bifor the purpose of buying pacdy and selling it to B. B tcok 
f.om A promissury notes payable on demand for the amovnt advanced and 
a document by which A underiook to use the amount for no other purpose 


than the purchase of paddy. 
‘The following scference was made to a Full Bench under secticn 11 of 


the Lower Burma Courts Acts, 

On the facts proved and admitted as to the agreement that was entered 
into by A and B and which are admissible in evidence, was there an entrust- 
inent cf property within the meaning of section 405 of the Indian Penal Code _ 
‘to A Bhar 

It tata (Harmoll, J. dissenting! that there was no entrustment of pro- 
perty to A within the meaning of section 405 of the Indian Penal! Code. 


nn ls nI Ene enema een oeeneinse eel 
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Wong Yone Main v. King-Emperor (Criminal Appeal No. 631 of 1911), 6 

L. B. R. 4, confirmed, Tha bo v. King Emperor, 3 L. 2. R., 200 ; J. Reid 

v. So Hlaing, 5 L. B.R., 241; Reg. v. Townshend, (48384) 15 Cox's Cr. C., 

466; Phillips v. Huth, 61. and W., 572; Hatfield vy. Phillits, 9 M. and 

W.,647 : Maung Fwer Gyi vy. Queen-Empress, (1893) 2 Ber. L.R., 9; 

Queen Empress v. Moss, (3893) 1. LR. 16 All., 88; referred to. 

The following reference was made to a Full Bench by 
Mr. Justic Harinoll :— 

The appcllant Maung Po Seik was charged by the Societa 
Anonima Coloniale di Trieste with criminal breach of trust, and 
has been convicted under section 406 of the Indian Penal Code 
and sentenced to undergo nine months’ rigorcus imprisonment. 
At the hearing of the appeal a preliminary point was r ised and 
that is that appellant’s agreement with the complainant company 
was such that there was no trust breated within the meaning of 
section 465 of the inciian Penal Code and so that there couid be 
no breech of trust, and consequently no conviction for criminal 
breach of trust. My attention was drawn to ihe recent case of 
Wong Long Min v. King-Emperor (Criminal Appeal No. 631 
of 1911) (1) which was Cecicded by my learned colleague Mr. Jus- 
tice Ormond and which was st:ted and seems to be a precisely 
similar case to the present one. In that case it wes held that 
there was no trust and the appellant was acquitted. The author- 
ities quoteci in that case were again quated before me. 

{tis prove and admitted that cn the 21st March Jast the 
complainant company acvanced Rs. 10000 to the appellant, 
who at the time signed an undertaking in the following form : 


§-anna 
stainp. 


“In consideration of the sum of Rupees Ten thousand only 
advanced to me as per promissary note No 86—90, ciated the 21st 
March 1911, 1, the undersigned, undertake te buy about 10,000 
baskets of sound piddy at Minglacion village and to deliver the 
same to the Societa Anonima Coloniale di Trieste, at their 
Dawhong mill within twenty days {rom date. The value of the 
paddy to be credited at the ruling market rate for the like paddy 
on the day cf delivery. 

IT undertake that the above sum of Rs. 10,000 wiil be use for 
no other purposes than the purchase of the aboutmentioned 
10,000 baskets of paddy, 

RANcooy : a Hes ob?” 
HANS POCKTRAGER, Witness. . : 

At the same time he signed five promissory notes for Rs. 2,000 

each payabie on demand but not bearing interest. It was’ furthe, 





1) 6L. BL R., 46. 
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admitted that if the money or any of it or if paddy bought with 
such money was lost while it was ia the possession of the appel-- 
lant the loss was to fall on the Jatler. Again if appellant mace 
losses in purchising paddy and disposing of it to the complainant 
company according to the terms of his undertaking he was io 
bear fhem, whereas if he made profits he was to enjoy such, It 
was coniended on behalf of the appellant that the undertaking 
did not create any trust in that the execution of the promissory~ 
noies made the transaction merely a loan—that immediately the 
notes were executed and the money was handed over, the rroperty 
in the money passed from the complainant conpany to the ap- 
pellant. I was-asked to consider the legal consequences result- 
ing on ihe promissory notes being executed—how that the relation 
of debtor and creditor was established and that the appellant 
would be liable on them toauy holder in due course. It was. 
urged that the undertaking was only one to utilize appellant’s own. 
money, and argument was further raised that in the case of a 
trust a trustee is not liable for loss incurre: in the legitimate use of 
money nor can he enjoy any profits derived from its use. Council 
for the complainant company urged on the other hand that the 
undertaking and the promissory notes must be taken intO con- 
sideration together, that the real position was that ihe appellant 
was a trustee and only thehnically a debtor, that be undertook - 
only to expend the money in the purchase of paddy for the company 
and confidence was reposed in him by the company that he would 
only so use the money, It was submitted that the undertaking 
created a trust, that the company could have either sued on the 
undertaking or on the promissory notes, that the promissory note 
were only taken for extra security, that, if the company had 
negotiated the notes and the holder had sued appellant, the latter 
could have sued the company. It was asked whether if the appel- 
lant had sued the money to pay Off his own debts the company 
could not have applied for an injunction to-prevent him from 
doing so. 

In my opinion the terms of the undertaking and also the oral 
agreement, if evidence of such oral agreement is admissible, can-- 
not be ignored in decicing what was the nature of the true con- 
tract between the parties, and it would be entirely wrong in 
determining whether a trust was created or not to proceed on a 
consideration of the promissory notes only and the legal con- 
sequences resulting therefrom. I will first proceed to consider th 
undertaking and the promissory notes altogether leaving out for 
the present any consideration of the terms of the oral agreement 
and their effect. In the undertaking the appellant undertakes 
that the Rs. 10,000 will be used for no other purpose than in the 
purchase of paddy for the company. The prommissory notes show: 
that no interest was to be paid on the Rs, 10,000 and this fact alone: - 
indicates that the transaction was no ordinary loan. It seems to 
me to be quite clear thatthe Rs. 1,0000 were advanced by the com- 
pany to appellant for the purchase of paddy which was to be: 
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‘supplied to the company at the current market rate and that the 
appellant bound himself not to utilize the money in any other 
manner. The promissory notes were merely talren as extra security 
for the realization of the money in case it became necessary to take 
steps for itsrecovery. Five notes of Rs. 2,000 each were tiken so 
that suits might be brought i in the Small Cause Court. This is clear 
from the evidence of Yeo Kin Sein. Looking at the undertaking 
and the promissory notes together | am unable to see that the 
company parted with the entire property in the Rs. 10,000 for they 
did not give the unrestricted use of it to the appellant. They 
stipulated that it was to be used for no other purpose than the pur- 
chase of paddy for themselves, and this stipulation was acquiesced 
in by appellant. Ifa third person knowing of this condition of 
the agreement between the company and the appellant took the 
Rs. 10,000 in satisfaction of a debt owing to him by the appellant 
it seems to me that the company cculd sue him and recover the 
money, for it would undoubtedly be a wrongful act for the third 
person knowing of the condition to have taken the money which 
was not at the entire disposal of the appellant and which he was 
bound to use for company’s purposes. IfI am correct in this 
view it isan instance to show that the company did not part with 
the complete property in the money- Therefore looking at the 
undertaking and the promissory notes by themselves and coustru- 
ing by them the nature of the agreement between the parties, I 
am of opinion that their effect is to show that there wasan en- 
trustment of Rs, 10,000 to the appellant for the purchase of paddy 
and that they cannot be held to show that the company pat ted 
with all dominion over the money advanced. 

It now remains to consider the terms of the oral ‘agreement 
and their effect assuming that evidence of such oral agreement is 
admissible. The terms were that appellant was to purchase 
the paddy at such rates as he chose and to supply it to the com- 
pany at the current market rate in Rangcon bearing all consequent 
loss or enjoying all consequent profit and that if the money or ‘any 


of it or paddy purchased with the money was lost while it was in | 


the appellant’s possession he was to bear seach loss, and so the 
question arises whether such conditions do not create such a state 
of affairs that it must be held that the company parted with all 
dominion over the property and so no trust could be created with 
respect to it. If the iurther conditions other than these ascer- 
tained by a Consideration of the undertaking and promissory notes 
had been that all legitimate loss of the Rs. 10,000 or part of it or 
paddy purchased with it should fall on the company I am certainly 
of opinion that a trust was created. The company would not 
only have restricted the use of the money but also have ‘further 


kept its dominion over it by agreeing to bear any, legitimate | 


“Joss that occurred. But it did not. The appellant was to bear 
such loss. Does this create such a condition that the company 
must be held to have divested themselves of such dominion over 
the money that they cannot create a trust with respect toit? One 
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of the incidents cf an entrustment of property is that the person 
entrusted with it holds it on behalf of another, and he is not liable 
to account for itif it is lost without culpable negligence on his 
own part. Here one of the conditions of the contract between 
the company and the appellant was that the appellant was 
responsible for loss in any case. This is a condition incompatible 
with an entrustment and therefore it may be argued that there was 
no trust. On the other hand it may be said that there was an 
entrustment at any rate as long as the money and paddy was nat 
lost and that after there was a loss a different state of affairs camé 
in. But the question arises whether it would not be wrong to say 
that at one period the appellant must be held to have possession 
in trust and at another not so to.hold and whether he must not 
be considered to have held it in the same character throughout 
that character being determined from a consideration of the 
whole contract and its conditions. The position seems to be that 
one portion of the contract between the parties makes the ap- 
pellant hold the money in trust for a specific purpose, whereas 
another portion of itis incompatible with a state of entrustment. 
The resulting effect and whether it should be held that there 
exists an entrustment within the meaning of secticn 405 of the 
Indian Penal Code seems to me to bea matter of some difficulty to 
decide. This view of the case was not clearly realized and argued 
before me and I would prefer not to express any opinion on it at 
present, : : 

My views as set out above are different to those held by my 
jearned colleague, Mr. Justice Ormond, iu what is allowed to be a 
precisely similar case. Mr. Justice Ormond held that the money 
was advanced as a loan, pure and simple, which loan was repayable 
on demand and that the accused undertook to buy paddy with the 
money and to sell the paddy to the company at the current market 
rate and that as in the case of a loan the property in the money 
passes to the borrower there could be no breach of trust in respect 
of property of which he isthe scle owner. In the case of Tha 
Po v. King-Emperor (2) the question as to whether: a conclition 
that threw on the person taking the advance all loss made any 
difference in his relation to the person advancing the money was 
not discussed. 

But there is a further aspect of the case that has presented 
itself to me which is as follows. As I have set out, in my opinion 
the undertaking and promissory notes taken by themselves show 
that there was an entrustment to appellant within the meaning of 
section 405 of the Indian Penal Code. If it be decided that the 
effect of the additional oral agreement so varies the meaning of 
the written part of the contract that it must be held that there 
was no entrustment within the meaning of section 405 of the, 
Indian Penal Code, does not a consideration of the oral part of 
agreement create a condition of affairs inconsistent with the plain 


(2) 3 L.B.R., 200. 
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meaning of the terms of the undertaking and the promissory notes 
taken together ? And, if so, should appellant be allowed to produce 
in evidence at all that part of the contract between him in the 
company that can only be proved by oral evidence ? Inthe 
case of J. kefd.v. So lHaing (3), it was held that where a party 
to a written contract institutes a criminal proceeding against 
another party to such contract which invovles consideration and 
determination of what the contract between the parties was, no 
evidence cfany oral agreement or statement is admissible in such 
proceeding for the purpose of contradicting, varying, adding to 
or subtracting from the terms of the written contract, unléss 
such oral evicence is admissible under one or more of the pro- 
visoes to section 92 of the Evidence Act. The cnly proviso of 
section 92 that I cun see is applicable to the present case is pro- 
viso 2 and that is only applicable when the sep2rate oral agrec- 
ment is not inconsistent with the terms of the written one. 

Owing to the divergence of opinion between my learned 
colleague and myself and the other questions of difficulty which 
‘Yconsider arise, 1am of opinion that the matter is one for the con- 
sideration of a Ful! Bench of this Court and I refer io such the 
following question : 

“ On the facts prove and admitted as to the agreement that 
was entered into by the appellant and the respondent com- 
pany and which are ‘admissible in evidence, was there an 
entrustment of property within the meaning of section 405 of the 
Indian Penal Code to the appellant ?” 


The opinion of the Bench was as follows :— 


Fox, C, j.—I understand that the facts admitted and proved 
are that the company advanced the appellant Rs. 1,000 upon 
his signing five promissory notes for Rs. 2,000 each payable on 
demand, and the document set out iv the reference : that the 
company would not have advanced him the money unless he had 
signed the document as well as the promissory notes: that 
whether he expended the whole of the Rs. 10,000 on purchasing 
paddy or not, he supplied paddy to the company of ihe value of 
only about Rs. 5,000 at the Rangoon market rate at the time of 
delivery : that the accused althongh colloquially calied a paddy 
broker was not a broker in the proper sense of the term, but was 
a middleman who,if the agreement evidenced by the document 
had been carried ont, would in his own interests have bought at 
the lowest price he could get paddy at in the village named, and 
after having it brought and delivered to the company at Rangoon 
would have received from it credit against the adyance of 
Rs. 10,009 calculated on the ruling market rate in Rangoon on the 
day of delivery for paddy of the description delivered : that .if 
such price more that covered what he had paid for the paddy 
and his expenses in bringing it to Rangoon and delivering it, he 
was entitled to the profit : if however the opposite was the case 


(3} 5 L.BLR,, 241. 
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he was to bear the loss : that until the delivery of paddy to the 
firm he bore all responsibility for the mcney he received and for 
paddy he bought with it, and he was responsible for payment of 
the promissory notes in any event, even if the money he received 
was lost by him by misadventure or act of God. 

The above tiebilities and position of the accused were not, as 
f understand, the result of any oral agreement ; they are the legal 
consequences of the decuments, end the relationship of the parties, 
The accused was charged with having dishonestly use part of 
the Rs. 10,000 advance to him and with having thereby com- 
mitted criminal breach of trust. This charge involved his having 
heid the Rs, 10,000 on trust ior the company. The question is 
whether he did so held it or not. Criminal branch of trust is 
defined as follows in section 405 of the Indian Penal Code :— 


‘“ Whoever, being in any manner entrusted with property, or 
with any dominion over property, dishonestly (f¢., with the 
intention of causing wrongful gain to one person or wrongful loss 
to another person) misappropriates or converts to his own use 
that property, or dishoneslty use or disposes of that property in 
violation of any direction of law prescribing the mode in which 
such trust is to be discharged, or of any legal contract, express 
or implied which he has made touching the discharge of such 
trust, or wilfully suffers any other person so to do, commits 
‘criminal breach of trust’.” The name and definition of the 
offence are the creation of the Indian Wegislature. Under 
railing of the Privy Conncil we are precluded from looking for 
guidance as to the intentions of the farmers to any thing that was 
said by them before the Penal Code was passed : we are confined | 
to consideration of the words used, but can look for assistance to 
the illustrations given in the code. Looking at the section and 
the illustrations it appears to me clear that before a person can 
be convicted of the offence he musthave in some way become 
entrusted with or with dominion over property of which he is not 
the beneficial owner, and whilst holding or having dominicn 
over such property, he must have dishonestly done one 
of the acts enumerated in connection with it. One of those 
acts is the dishonest use or disposition of the property in 
violation of any legal contract, but the legal contract must 
be on the person has made touching the discharge of ihe 
trust. Mere breach of contract is not mace synonymous with 
criminal breach of trust. In all the cases given in the illustrations 
to the section in which the person is said to have committed the 
offence, the property in respect of which he is said to have 
committed it is property of another person, or property of which 
the offender was not the benefici2l owner, although in one case 
that-of the executor, he had the legal title. 

I take it then that the property in respect of which criminal 
breach of trust can be committed must he either the property of 
some person other than the person accused, or that the benefi- 
cial interest in or ownership of it must be in some other per on 
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and the offender must hold such property on trust for such other 
‘person or in some way for his benefit. 

The documents in the present case do not appear to me to 
show that the accused was entrusted with the Rs. 10,000 by the 
prosecutors, or that he subsequently held it in trust forthem or for 
their benefit. What they do show is that they advanced him the 
Rs. 10,000 and that he undertook and contracted to use it in a 
certain way. In colloquial language it may no doubt be said that 
when one party advances money to another he entrusts him with 
that money, but the legal position is that the person to whom the 
money is advanced becomes indebted to the one who hasadvanced 
it, and becomes liable to discharge the debt not by pay ing 
back the actual coin or currency notes advanced, but by paying 
other monies or in any other way which may be provided for or 
agreed upon. I agree with Dr. Gour’s view in paragraph 3198 of 
his Penal Law of India in which he deals with debts and comments 
on the case of moneys advanced to a contractor for building pur- 
poses, He says, “ In such acase it would be more correct to say 
that the money was paid and not entrusted to the contractor, 
though payment may have been made fora specific purpose and 
on the strength of a certain assurance. ” 

If the accused held the Rs. 10,000 on trust for the prosecutors 
or for their benefit, then the prosecutors retained certain rights 
‘over the coin or currency notes they advanced, but if on taking 
the money to his home it had been seized under an aliachment in 
execution of a decree against him, would or coulda Court have 
sustained a claim by the prosecutors to the money as against 
_ the attaching creditor ? Again, if he held the money on trust 

for them, the presecutors might have brought a = snit to 
‘specifically enforce the contract by compelling him to carry 
out his undertaking to. apply the money only in the purchase 
of paddy, but would or could a Court under section 12 of the 
Specific Relief Act enforce such undertaking on the ground that 
the act to be done wasin the performance of a trust ? 

The case of Reg. v. Townshend (4) was relied on by the prose- 
cutor's advocate ; in that case the accused was held liable to 
conviction under the 80th section of the Larceny Act, 1861, not in 
respect of the advance he received from the prosecuting bank, nut 
in respect of the goods and proceeds of goods which the advance 
enabled him to obtain, and because he had in writing undertaken 
to hold the goods in trust for the bank and to hand it the proceeds 
of goods he sold. The document he signed was held to make him 
a trustee of the goods and proceeds of them under an express 
trust. There is no such declaration of trust of either the morey 
advanced or the paddy to be bought with it in the agecment in 
this case. .The word “entrustei” has been explained and 
applied in England in Phillits v. Huth (5) and Hatfield 
-v. Phillips (6), but these cases were in connection’ with an act 








(4) (1884) 15 Cox’s Cr. C., 466. (5) 6 M. and W., 572, 
{6) 9 M, and W., 467, 
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dealing with civil liabilities only, and do not seem to afford much 
guidance to the interpretation of the word in a penal statute. ‘ 

The decision of Mr. Agnew in Maung Pwa Gyi v. Queen- 
Empress (7) was referred to: in the judgment he said that 
the fact that the relation of debtor and creditor is established 
does not necessarily make it impossible to convict the debtor 
of criminal breach of trust, but he cited no authority for this 
proposition. The case of the Qureen-Empress v. Moss (8) does. 
not appear to me to support it: in that case the charges against 
one of the Directors of the Bank as set out in the report were 
that he had dishonestly misappropriated, etc., the funds of the 
Bank, not the funds of the depositors, the creditors of the Bank. 
Being of opinion that the documents in the present case evidence 
an advance by the prosecutors to the accused resulting in the 
relationship between them of creditor and debtor, and a contract 
by the debtor to apply the monies'in a certain wav, which con- 
tract did not establish a relationship of trustee and cestui qut 
irust between them, I would answer the question referred in the 
negative, 

Hartnoll, J.—Though I understood at the first hearing that the 
terms as to profit and loss agreed on between the parties were 
the subject of an oral agreement, at the hearing of the reference 


_ it was stated that this was notso and it was explained that the 


terms I referred to as those of an orai agreement were a matter 
of general practice in Rangoon. Though I have not got it down 
in my notes, according to the learned Chief Judge, whose 
judgment I have had the opportunity of reading, he understood 
that the terms between the parties referred to by me as those of . 
an oral agreement were the legal consequences of the documents: 
and -the relationship of the parties. At the hearing of the 
reference no arguments were based on tle case of J. Reid v. 
So Hlaing (3) and it was allowed that all admitted facts were 
admissible in evidence and so it is not necessary to discuss any 
bearing that that case might have on the decision of this one. 

In the order of reference I set out my views and I abide by 
them. It certainly appears to me that the mere circumstance of 
taking the five promissory notes does not necessarily establish the 
fact that the relation between the parties could only have been 
that of creditor and debtor and that therefore there could have 
been no entrustment. The real essence of the agreement 
between the parties seems to me’ beyond doubt the supply of 
paddy by appellant with the money of the respondent company 
and the money was handed over to him for this. purpose and no 
other—a fact which both parties thoroughly understood. It is 
clear to me that the transaction was no ordinary loan nor was it 
ever meant to be one by either party. The respondent company 
reposed confidence in appellant that he would only purchase 
paddv with the monev aclvanced and but for this confidence 


i7) (1893) 2 Bur. LR. 9, : (s) (1893) LL.R. 16 All, 88. 
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reposed in him he would not have gotit atall. By restricting its 
use I am unable to hold that the respondent company ever par ted 
with all their property in the money. But as I have notedl in the 
order of reference the difficult point of the case fo my mind is 
whether the conditions of profit and loss are so incompatible 
with a state of entrustment that it should be ruled that there was 
no such staie. After the most Serious consideration | have come 
to the opinion that they are not. Itis not impossible to hold a 
thing in trust and yet be responsible in case of its loss. To take 
a simple case—A ‘hires a carriage to B for acertain monthly 
sum, oné of the terms of the contract being that B is responsible 
for all damage to, or the total loss of, the carriige. . In such a 
case if B dishonesily sold the carriage and used the proceeds, he 
would clearly be guilty of criminal breach of trust and yet he 
agreed to bear all loss that happened to the carriage. The pre- 
sent case is 2 more complicrted one ; but yet I think that the 
same principle comes in. Though appellant held the money in 
trust, yet, ?{ he chose to deo so, he could contract to render himself 
liable for ali loss incurred with respect to it. 

Holding therefore the views I do I would answer the question 
in the alfirmative. 


Ormond, J.—The ansvrer to the question referred, depends I 
think upon the answer to the following question :— 

Do the two documents and the admitted facts show—either (i) 
that it was the intention of the pirties that the complainant should 
retain the ovnership of the money handed over to the accused ; 
and should be the owner of the paddy, as soon as the money 
might be converted into piddy ? or 
' ii} that the acsused having borrowed the money from the 
complainant, constituted himself a trustee of that money for the 
complainant ? 

' The promissory note would show that the money was 
advanced as a loan ; and consequently that the accused became 
the owner of the money. And there is nothing in the other 
decument to show that this was not so. There is nothing in 
writing toshow that the promissary note was only to take effect 
in certain events. The second document speaks of the money as 
hiving been ze advanced "to the accused andthe accused under- 
takes to“ use” itin a specified manner. i.e., to buy paddy with 
t; the accused is to “ deliver ’ the paddy to the complainant and 
is to be credited with its market value on the day of delivery. 
This is quite consistent with the accused having to buy the paddy 
on his own account and agreeing to sell it to the complainant, 
And the admitted facts, 2z-, that the accused was a paddy dealer 
and that he was to bear any loss and to make any profit he couid 
out ot the transaction, places it beyond question, to my mind, that 
the accused was to buy the paddy on his own account and not as 
trustee or agent on behalf of the complainant. If the document 
had not recited the fact of the advance by the complainant, it 
would be simply a contract under which the complainant agreed 
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to buy and the accused agreed to sell, about 10,000 baskets of 
paddy at the market rate of the day on which delivery is given, 
delivery to be given within twenty days. 

And the second document clearly does not contain a declara- 
tion of trust on the part of the accused. It contains an expression 
of intention on the part of the accnsed to expend a certain fund 
(which belonged to him) in the purchasing of paddy ; and an 
undertaking to sell that paddy to the complainant. But there is 
a great difference betw een a promise to expend money in a 
certain manner “ in futuro,’ "6.8. in the purchasing of paddy,— 
and a declaration of trust “in presenti” in respect of the 
contemplated fund. And it can make no difference how the 
accused became the owner of the fund—-whether by loan from 
the complainant or otherwise. If the facts had simply been that 
the accused had said to the complainant : “T have Rs. 10,000 
in my pocket—If you promise to buy and take delivery of 10,000 
baskets at any time within 20 days at the market rate of the day 
on which delivery is given, I will promise to buy paddy and galt 
it to you”—and if that proposal was accepted, it could not be 
contended that the accused had constituted himself a trustee for 
the complainant in respect of that Rs. 10,000. 

In a prosecution for criminal breach of trust the fact of the 
trust must be established beyond all resonable doubt ; but in 
this case prosecution in effect ask the Court to find that a 
trust is necessarily 1mpliecl because the accused promisecl to buy 
paddy with the money, at his own risk and on his own account ; 
and to sell the paddy to the complainant. Tne loan by the 
complainant was no doubt induced by the promise of the accused ; 
but I can find no sufficient indications of the trust in the two 
documents and the admitted facts. I would therefore answer 
the question referred in the negative. 


Robinson, J.—It is necessary to state distinctly what are the 
facts provéd and acmitted in this case. 1 am of opinion that 
they are as follows :— 

Accused is a paddy dealer. He entered into an agreement 
with complainant on 21st March 1911, the object of which was 
that he should supply, and complainant should receive, about 
10,00) baskets of paddy which were to be bought at Mingalacon 
and delivered within 20 days of that date at complainant's 
Dawbon mill. Compl-inant the same day advanced him 
Rs. 10,000 to enable him to obtain this paddy and the parties 
apreed that the iccount should be settled by compltinant taking 
over the paddy at the ruling market rate on the day of delivery. 
The accused undertook to use this sum for no other purpose than 
the purchase of the abovementioned 10,000 baskets of paddy. 

The accused executed simultaneously five promissory notes 
for Rs. 2,000 each in favour of complainant. 

The price at which complainant agreed to take over the 
paddy was fixed and accused was te bear the loss, if any, and 
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was to retain the profit, if any, resulting from the price at which 
he bought the paddy. 

The question then is whether there was an entrustment of 
this money to accused by the complainant ? Did the legai owner- 
ship of the money remain in the complainant or was there merely 
a debt due by accused to the firm ? 

There can be no question that the money was advanced under 
the agreement that it should be usec for the one specific purpose 
of buying paddy to be delivered to the complainant and for 
nothing else. The accused no doubt promised that this should 
be done and would not hav. got the advance unless he had so 
promised. But is that sufficient to create an entrusiment ? We 
‘must I think regard all the circumstances and there are the facts 
as to the proht and loss and the fact of the execution of the 
promissory notes. 

The accused was clearly not the agent merely of the com- 
plainant, but a buyer of them and no more. If he had been the 
‘complainant must have taken the profit or borne the loss. The 
complainant wanted the paddy and was willing to assist accused 
towards getting it for them. Accused was willing to get it, but 
would only do so ifthe complainant helped him with an advance. 
The consideration to the accused was the chance of making a 
profit and the fact that he would have to bear the loss shows that 
the legal ownership in the advance vested in him. The profit 
or loss to the complainant arose {rom the. price ruling on the day 
of delivery and had nothing to do with the price on date of first 
purchase. It might be argued that the chance of profit was the 
payment for the service to be rendered, but there is more present 
here in the liability to bear the loss takes the matter out of the 
category of mere remuneration and has a distinct bearing on the 
question of ownership of. the advance. 

Then we have the execution of the promissory notes. These 
‘cannot be regarded merely as an extra precaution or as providing 
x reacly means of recovering the money on breach of the contract 
to supply paddy. They evidenced. frimd facie aloan and thev 
must be given the ordinary legal effect that they carry. This 
must be taken into consideration with the facts and inferences 
Set out above and they greatly strengthen the argument that 
accused was not a mere agent but was legal owner of the money. 

For the purposes of the criminal offence it is essential that 
there should have been an instrument that a trust should have 
been created. This isnot to be lightly assumed but must be 
clearly proved. The mere fact that promissory notes were 
taken does not prove aloan, but even if none had been executed 
I do not see that acctised can be held to have become a_ trustee. 
Complainant wished certain thirgs to be done for his benifit 
and was prepared to help accused to do them, This is a 
common experience. The money is given not as a loan merely 
nor as a trust. It is advanced to enable accused to do that 
which will be for complainant's benefit and accused is prepared 
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to undertake the work on the chance of making a profit. It is 
a loan with a condition attached, which condition was not fulfilled. 
Iam unable to find that the money advanced remained the 
property of the complainant or that it was entrusted to accused 
in such a way as to amount to an entrustmentand so to bring 
failure to carry out the promise within the purview of the: 
criminal law. 

Suppose accused had gone to Mingaladon and arranged for: 
the purchase of 10,000 baskets but had then been robbed of the 
Rs. 10,000. Would he have had to bear the loss? Complainant. 
I take it would say so and sue on the promissory notes and they 


. would deny all liability to the vendors of the paddy to carry out 


the contract. It could not legally be held that accused was their 
agent so as to connect them with the contract to purchase. 
Moreover, it is stated in the order of reference that under these“ 
circumstances accused was to bear the loss. 

I think the question referred should be answered in the 
negative. 


Parleti, J —I am inclined to think that it was the intention 
of both parties to the transaction that the complainant firm 
should retain some dominion over the money in the hands of the 
accused, but that they have not succeeded in carrying out their 
intention. In my opinion the effect of the documents and of the 
agreement between the parties as to profit and loss on the: 
transaction and as to liability for loss of the money advanced 
from whatever cause arising was that the property in the money 
pissed to the accused. I doubt whether the last clause of 
Exhib:t A amounted to a declaration of trust with respect to 
the money in the paddy into which it might be converted, ‘and’ 
unless it did the beneficial interest remained with the accused. 
I would answer the question referred in the negative. 





Before Mr. Justice Twotncy, Esq 
Lizut.-Cotone, STEWART v. SIMOM GONSALVES, 
S.S. Halker-fo rs applicant (defendants). 

FR, Bomanji—for respondents (plaintiff). 

Masicr and servant—wages due—departure without noticc—wrongfut 
dismissal, 

A servant enyr ged by the month who leaves without notice is entitled lo 
be paid down to the date when wage were last due but not for the broken, 
period during which he has served since tnat date. 

Raja Shew Bakhsh Bogla v. Pirumall, (1904.06) 2 U.BR., Master and 
Servant.1; Dhkumec Behara v. Sevenoaks, 13 Cal. 18; Ramji Manor v. 
F. D. Litile, 10 Bom. H.C R., 57 ; followed. . 

Twomey, J—The plaintiff-respondent was the defendant- 
petitioner’s cook at. Rs. 27 a manth, and the case set up in the 
plaint was thai the plaintiff-respondent was ‘ compelled to leave 
owing to the conduct of the defendant’s wife.” He left on the 


29th July, admits receiving his wages up to the end of June, and 


sues for the amount due for the hvoken period, Ist to 29th July. 


“<1 
on 
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The Township Court granted a decree on the ground that the 
Plaintiff was turned out by the defendant’s wife. The learned 
Judge overlooked the fact that the plaintiff did not allege 
wrongful dismissal at all in the plaint. From the evidence of his 
own -witnesses it appears that he left because Mrs. Stewart was 
dissatisfied with his cookery and threw away the breakfast 
ordering him to cook another. It need hardly be said that 
Mrs. Stewart had every right to give such an order, and it was 
the respondent's duly to obey it. He seems to have left merely 
because his professional aniwour propre was wounded. Only one 
witness—his “‘matey” supports his statement that he was 
dismissed. This witness left at the same time as the cook and is 
probably entirely biassed in the plaintiff-respondenv: favour. 
Itis clear that the lower Court erred in making out a case of 
wrongful dismissal which was not set up in the plaint and which 
is not supported by the plaintiff's own witnesses. 

The law applicable to the subject was fully considered in the 
Upper Burma case Raja Shew Bakhsh Bogia v. Pirumall (1). 
Tt was held that a monthly servant who leaves without notice is 
entitled to be paid down to the date when wages were last due, 
bat not for the broken period he has served since that date. 
This is the English law as explained in Smith on Master and 
Servant (page 182) and it has been adopted in India (see Diiumee 
ae v. C. Sevenoaks (2) and Ramjt Manor v. F. D. Little 
(3). 

The respondent was admittedly paid his wages up io the 
date when wages were last Guc. He has no claim to wages for 
the period during which he served in July ashe left abruptly 
‘without notice and without any fault on the part of his employer 
before that month was finished. 

The decree of the lower Court is therefore set aside and the 
plaint is dismissed with costs in both Courts. : 

Befove Sir Charles Fox, Chief Judge, and Mr. Justice 

Haritnoill. 


vy. A. SITHAmBERAM CHEYrTY carryING ON BUSINESS OF 
A BANKER AND MONEY-LENDER UNDER THE FIRM MARK 
oF JT. A. By HIS DULY CONSTITUTED ATTORNEY ARUNA- 


’ CHELLAM CHETTY we Appellant (plaintiff): 
v. 
‘1. KHA GYI, 
s 
3. a oa Respondents (defendenis). 


4. THA MYAT, ‘ 
FS. Dector—for appellant (plaintiff). 
Ba Dun—for respondents (defendants), 
Limitation—mortgaged property destroyed by negligence of gthird party 
—ptriod of limitation within which’ a suit may be filed—in cottst rung 


(1) 2 U.B.R. (1904-061, Master and Servant, 1. 
(2) LL.R., 13 Cal, 80. (3) 10 Bom. H.C.R,, 57. 
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description of suils in First Schedule of ihe Linvitation Act, natural meaning 
to bz followed—Articies 36 and 49 of First Schedule, Limitation Act, 1908. 

A lent money to Baccepting as security a mortgage on a country boat 
amongst other properties. This boat was alleged to be sunk by the negli-- 
gence of C. 

A filed a mortgage suit against B, in which he was successful. 

On the question as to whether a suit against C was barred by limitation 
under Article 36 of the First Schedule of the Limitation Act, 1908, or 
whether Article 49 applied, it was held that the latter sp:cially provided for 
a case such as that cited. The boat pledged was specific movezble property. 
Article 49 should be given its natural meaning and not construed with 
reference to the cases to which Article 36 was meant to apply. 

Essoo Bhayaji v. The steam-shap “ Savitri,” 1.L.R. 11 Bom,, 153, 
dissented from. Surat Lall Mondal v. Umar Haji, \.L.R. 22, Cal., 877; 
Mangun Jha vy. Dolhiu Golab Koer. 1.L.R. 25 Cal., 692; followed. 


Hartuol], J—The appellant brought a suit against one Ko 
On Ywe and the respondents alleging that Ko On Ywe had ber- 
rowed from him Rs. 2,500 on interest and as secruity fer the loan 
had mortgaged to him a house and ccmpound with trees thereon 
and also a country boat. He made the interest due Rs. 2,850 
but relinquished Rs. 1,950 of it. He therefore asked for a 
mortgage decree against Ko On Ywe for Rs. 3,400. He further 
alleged that the servants of the respondents had caused their 
barge to collide with Ko On Ywe’s boat which was rledged with 


-him and by negligence had sunk it, so that it became a total loss. 


He therefore sued the respondents to recover from them 
Rs. 3,000 out of the Rs. 3,400 he desired from Ko On Ywe—. 
Rs. 3,000 being the value of the boat. A mortgage decree for 
Rs. 3,400 was passed against Ko On Ywe; but the claim against 
the respondents was dismissed by the District Court on the. 


ground that it was barred by limitation. This decision was up- 


held on appeal by the Division2I Court. This further appeal has 
now been.laid and the sole point for determination is whether 
Article 36 or Article 49 of the First Schedule of the Limitation 
Act is applicable to the case. If Article 36 is applicable the 


-claim is barred by limitation; if Arlicle 49 is applicable it is not. 


On behalf of the respondents the case of Essvo Bhayaji v. 
Lhe Sleameship “ Savitri’ (1)is relied on ; but amongst others 


’ the appetlant relies on the cases of Surai Lall Mondal v. Umar 


Haji (2) and Mangun Jha v. Dolhin Golab Koer (3). I am 
unible to agrée with the decision of Farren, J.,; in the Bombay 


-case and I agree with the reasoning of the majority of the Cal- 
-cutta Judges. Article 36 only relates to such cases as are not 


specially provided for in the schedule. Article 49 seems to me 
to especially provide for a case such as the present. It runs 
“ For other specific moveable property, or for compensation for 
wrongfully taking or injuring or wrongfully detaining the same.” 


‘The boat pledged was specific moveable property using the 
word ‘specific’ in its ordinary sense and meaning. I am unable 


(1) LL.R. 11 Bom., 133. (2) 1LL.R. 22 Cat., 877. 
(3) LL.R. 25 Cal, 692, 
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to import into the Article the meaning which Farren, J., does, 
namely, that the specific moveable property which is injured must 
be in the possession of some third party for it to apply. In con- 
siruing the meaning of Article 49, I do not think that we should 
consider toiwhat cases Article 36 is meant to apply. Article 49, 
in my opinion, shculd be given its natural meaning. It provides 
for compensation for injury to specific moveable property other 
than that referred toin Article 48 and therefore in my opinion 
te a case ltke the present. : 

I would under Order 41, Rule 23, set aside the decrees of the 
jower Courts as regards the respondents and remand the case 
to the District Court to be decided on its merits; costs to follow 
the final result. I would also under the provisions of section 13 
of the Court Fees Act grant appellant a certificate authorizing 
him to receive back from the Collector the full amounts of the fees 
paid by him on the memorandum of appeal in the Divisional 
Court and this Court. 


Fow, C.J.—I concur. 


Before ‘Sir Charles Fox, Chief Judge, and Mr. Justice 


Harinoll. 

{ 1..MA TIN, 

| 2. E KON, a MINoR BY HER NEXT FRIEND 
HNIN JU. : 

| 3. BA GYI, A MINOR By HIS NEXT FRIEND PO 
SIN. 

| 4. BA THAN, A MINOR BY HIS NEXT FRIEND 

BA THET. = 

MA SU %7 5 pO TA, 
| 6. MA TIN, 
ae ee MINORS | LEGAL REPRESENTA- 
430. KHIN = o[waTIN{ 
L MAUNG jae 5} 


‘R.S. Dantra—for appellant. 
Godfrey—for 1st to 5th respondents. 
Alexander—for 6th to LOth respondents. 


Inheritance—decd of partition——preferential treatment in favour of 
one of the children—altention to parents during their lifetire— Aurathp’ 
son—rights of his offspring—Dhammathats—Kinwin Mingyi’s ,digest, sec- 
tions 162, 163, if4. i 


A. before his death while in an unfit state of mind to dispose of his 
properties signed certain deeds of gitt whereby the property acquired during 
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the lifeline of himself and his wife was partitioned in favour of his three 
surviving children B, C and D against whom the other descendants of A 
institute. a suit. Judgment was given in favour of a distribution based 
on the principles of Buddhist Law. ; 
On appeal this judgment was upheld. 
it was held that B who had under the original deed of partition re- 
ccived preferential treatment was not so entitled on the ground that she had 


attended to her parents more than the others. 
It was further held that the children of an ‘ Auratha' son should be not 


individually but collectively placed on the same fvoting as their surviving 
uncles and aunts. 

Tun Myaing v. Ba Tun, 2 L.B.R., 292, followed. 

Ma Kyi Kyi v, Ma Thein, 3 L.B.R., 8; Scik Kaung v. Po Nyein, 1 
L.B.R., 23; Po Sein v. Po Min, 3 LR. 45 ; referred to. 


Robinson, J—U Po Lu and Ma Po had at least 7 children, 
Maung Nyo, Ma Kyan, Ma Su defendent 1, Ma Kyaw, Maung 
Po Ta, defendent 2, Maung Po Kha, defendant 3 and Ma Thein. 
Defendant 1 says they also had two others who died quite young. 
Maung Pe their frst born and Maung Sein the last born. Plain- 
tiffs are the children of those who predeceased their parents, 
plaintiffs 1 and 2 being the daughters of Maung Nyo, plaintiff 
3 the son of Ma Kyan and plaintiff 4 the son of Ma Thein. Ma 
Su defendent 1 lived with her parents. On the 23rd November 
1906 U Po Lu partitioned the jointly acquired property of himself 
and his wife by executing deeds of gift in favour of his three 
surviving children, The largest share was given to Ma Su, while 
his two sons got one house each. The children of his deceased 
children got nothing and they now bring this suit for a declara- 
tion that the deeds of gift were null and void and asking that 
the estate be administered through the Court. The grounds on 
which the deeds are attached are that Po Lu was not in a fit state 
of mind to execute them ; that their execution was procured by 
undue influence and pressure ; that they amounted to death-bed. 
gifts and that they were never completed by possession. It is 
further urged that Ma Po never consented to the gifts, 

As to this last matter I think there can be no doubt that Ma‘ 
Po knew of the intended gifts and approval of them. It is said 
by Ma Su that the idea of partitioning the property originated 
with Ma Po when she got seriously ill and thought she might cle. 
She was present when the deeds were executed and registered 
and I decide this issue against the plaintiffs. 

There is no evidence that U Po Lu was angry with his sons 
or had any ground for treating them in the way he did. They 
assisted their father in his business and looked after his property, 
though they lived separately. Maung Po Ta says he knew 
nothing about the deeds of gift until they had been executed 
and registered and [ think this is undoubtedly the case. When 
he did learn about them it is not denied that he went to his 
mother and protested strongly against the unfair divisicn. Ma 
Su said it was the father’s division. The deeds of gifts had been 
executed on the 23rd November 1906. Maung Ta before he 
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knew of them had called in Dr. Pedley to see his father who had 
‘been partially paralized for the last. 9 or 10 years. What he 
jearnt from Dr. Pedley is not deposed to with any certainty, 
but he went to Ma Su and demanded a more equal division and 
so did Maung Pc Kha. The result was that Ma Su gave them 
another house each. She says she consulted her father, who said 
‘the property was then hers and she could do as she liked, but 
that her brothers would give her trouble and that they had 
brought in Dr. Pedley to give her trouble. Whether U Po Lu 
really said this or not the statement is most significant in view 
of what Dr. Pedley’s evident is. With this extra house the 
brothers seem to have been contented, but when Ma Tin, the 
eldest grandchild, came of age, she was not satisfied to leave 
matters at rest. . 

U Po Lu died on the 3rd March 1907 at the age of 75 and 
Ma Po on the 26th May 1907, sged 70. U Po Lu had been more 
or less ill for many years and the sayas called in could not do 
him any good. Dr. Pedley saw him on the 27th and 29th 
November 1906 that is 4 or 6 days after the execution of the 
deeds. He deposes that he was then weak and his dotage, 
‘that is stupid and almost suffering from dementia. He says he 
could not have held him responsible for his actions or capable of 
gnaking any dispositien of his property. He says he questioned 
him about his health but his answers wandered off to other 
matters and were stupid ; that he was not capabije of sustained 
thought and that there was some mental deficiency. He says 
further that if was not a sudden attack but that the weakness 
-of brain had been growing for scme time previously. 

Against this evidence itis urged that Dr. Pedley sees hun- 
dreds of people every week and may be mixing up U Po Lu with 
‘some one else—that this is borne out by the evidence for defen- 
dant 1. Dr Pedley, however, while admitting that his memory 
of the case is indistinct on some matters says his recollection of 
‘His first visit is quite clear. That he did visit U Po Lu is not 
denied and his statements are too positive to have been made 
unless he was certain. He must have been aware of the serious 
consequences that might ensue on his evidence and whether he 
~was mistaken or not it is certain he had nodoubt that U Po Lu 
was the very man as to whose condition he was deposing. 

The evidence for defendant 1 rélied on to show Dr. Pedley 
was mistaking one case with another is first that of 
Maung Po Chit. He isa friend of the family who says he con- 
sstinly visited U Po Lu and he never noticed any weakness of 
intellect. He says Ma Su told him her farther wished bis help as 
he was going to partition his property. She told him what the. 
division was to be. He saw U Po Lu and he told him his 
wishes and asked him to geta lawyer to carry them out. The 
instructions were given orally and he received some tax receipts. 
He went to Mr. S. Dbar and instructed him to draw up the 
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necessary deeds. He went back to Mr, Dhar the next day, got 
the deeds and took them and explained them ic U Po Lu who 
approved and said they must be registered. He returned the 
deeds to Mr. Dhar and went to him again later that same day 
when be received the deeds engrossed andstamred. They were 
then again taken to U Po Lu. Mr. Dhar also went and explained 
them and they were then executed. U Fo Lu’s hand had to be 
held as he was so shaky. They were then taken away by Mr. 
Dhar who arranged to get them registered. He says there was. 
no desire to vei the deeds prepared speedily. 

Mr. Dhar naturally says he saw nosigns of unfitness in U Po 
Lu to execute the deeds. He says Ma Su accompanied Po Chit 
to give him instructions. Ife prepared them and had them -en- 
grossed and stamped and took them to U Po Lu. This was the 
day after he has received instructicns and because he has been 
asked to have them reacly by the next day. He was paid a little 
more than the ordinary fee as he had to goto U Po Lu’s house 
to get than executed. Maza Su says a special fee was paid to wet 
the deeds ready the same day. Both she and Po Chit omitted 
to mention that she also went to Mr. Dhar until pressed in cross- 
exmination and both made out that there was no hurry over the 
matter. She makes out that Dhar took instructions from U Po 
Lu and went to him twice, but Mr. Dhar only remembers one 
visit and that when the deeds were to be executed. Mr. Dhar 
says he did not know U Po Lu before and his recollection is only 
what he can recall by refreshing his memory from the deed he 
drew. 

Then Mr. Wall went to the house and registered the deeds. 
He did not know U Po Lu. before though Ma Su says he did 
because he enquired afier U Po GLu’s health when he came in, 
His clerk knew U ‘Po Lu and the house and took him there. He 
says he had some slight talk with U Po Lu while Maung Kha 
and some Jugyis were being called. When they came he formally 
examined U Po Lu as to the execution and then r egistered the 
deeds. U Po Lu gave him the impression of being in rather 
indifferent health. He thinks he had to be helped to a sitting 
position to sign and had to be supported while he remained sit- 
ting up. He « ‘dces not remember his hand having to be held 
while he signed though this was admittedly the case. He was 
not told any details and was not aware there was any question as 
to his mental capacity. In short all Mr. Wall remembers is that 
he was a very old man in indifferent health. He was there about 
half-an-hour and says that if he had had any suspicion as to fiis. 
mental capacity he would not have registered the deeds. 

There only remains the evidence of Po Kin, a neighbour, who 
says he was a constant visitor and that there was’ never any 
question of U Po Lu’s mental capacity. 

It is I think clear that no great reliance is‘to be placed on 
either Po Chit or Po Win’s evidence and Ma Su's evidence is 
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interested and if anything weaken her case. She had always 
lived with her parents and was the lugyi of the household, The 
deeds she admits were executed because her mother got very ill 
and thought she might die and her father was also a very old man. 
She admits also that they feared her brothers might give her 
trouble. She tries to make out that they were not altogether 
dutiful but there is nothing to supportthis. Her attempts to 
conceal the part she took in instructing Mr. Dhar tell against her 
and her afforts to show the deeds were not hurried through and 
then her admissions as to a special fee also weaken her case, 
She admits it was the state of her mother's health that led to the 
deeds being quickly put through and tries to make out Mr. Dhar 
enquired if the grandchildren were not to get anything which is 
almost’ certainly untrue. 

Such evidence as Mr. Dhar and Mr. Wall give cannot pos- 
sibly override Dr. Pedley’s evidence. I am satisfied that Dr. 
Pediey was not mistaking one case with another and am forced 
to the conclusion that U Po Iu was not in a fit state of mind to 
make a disposition of his property. The gifts were also made 
when he was in a very weal state of health when both he and his 
wife were contemplating early death and they died without re- 
covering and not long after. 

But even ifthe gifts were otherwise good there is no evidence 
but Ma Su’s that possession ever followed them, except in the 
case of the jewellery. There must be some evidence to show 
that in addition to making the gift U Po Lu divested himself of 
his ownership. Even before the gifts Ma Su and her brothers 
had been:collecting the rent so that if she collected them after 


this does not establish possession and on this ground also I hold 


thatthe gifts are not good and valid. I accordingly declare them 
null and void and cancel them, 


There remains the question as to what are the shares of the 


parties in the estate of U Po LuandMa Po? The two children 


who died very young may be left out of consideration. Ma Kyaw’ 


also predeceased her parents and left no heirs. There are thus 
six children to be considered. It is admitted that Ma Su, Maung 
Po Ta and Maung Po Kha will get equal shares and that plain- 
tiffs 2 and 3 are each entitled to one-fourth of the share that 
their parent would have got, that is one-fourth of one-sixth. 
As to plaintiffs 1 and 2 it is urged that there is no proof 
except Ma Su’s word that Maung Pe ever existed but that if he 
did he died so young that he never attained the position of 
guratha child. That position was succeeded io and attained by 
Maung Nyo and that therefore plaintiffs 1 and 2 are entitled 


to the same share as Ma Su and her brothers. The position of 


aurathe child having once been filled does not descend to the next 

child and so no one else can claim it. : oe 
There is ample judicial decision on the questions arising 

in this case and I need not repeat all. the grounds on which 
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those decisions were arrived at. The following is the pedigree 
table :— 


U Po Lu =Ma Po, 








Maung Pe Maung Nyo, Ma Su, Maung Po Ta, Maung Po Kha. Ma Kyaw 
died in | Defendant 1. Defendant 2. Defendant 3. died childless. 
infancy, 

Plaintitis | 
land 2, 
Ma Thein, Maung Sein 
Ma Kyan, Plain tifi-4, died in 
Piaintiff 3. infancy. 


The first question is whether Maung Nyo was the auratha 
Sori. Maung Pe, if it be accepted that he ever existed, died in 
infancy. As the first born he was entitled as of right to be the 
auratha provided he attained majority and was otherwise fit to 
take his father’s place as head of the family. He did not 
satisfy these conditions and thus never technically became the 
auratha. On his death Maung Nyo succeeded to the right to 
become the auratha and attained his majority. It is not sug- 
gested that he was not competent to fill the position of auraiha 
and I hold that he attained that status. The status having been 
obtained no other child could claim or attain that status and his 
children aree ntitled to whatever rights their father's status gives. 

This is laid down in Tun Myaing v. Ba Tun (1), Ma Saw 
Newe v. Ma Thein Yin (2) and see also Ma Mya vy. Maung Po 
Thin (3), that Maung Nyo was technically the auratha and as to 
the rights that low therefrom I follow the decision in Po Sez 
v. Po Min (4). 

The result is that I hold that plaintiffs 3:and 4 are each 
entitled to one-fovrth of the one-sixth share that their parents 
would have received. This leaves forty-four-forty-eighths to be 
divided equally between plaintiffs 1 and 2, Ma Su, Maung Po Ta 
and Maung Po Kha. Plaintiffs 1 and 2 will therefore get eleven- 
forty-eighths between them and Ma Su, Maung Po Ta and 
Maung Po Kha will each get eleven-forty-eighths. 


Plaintiffs 1 and 2 eee age aes os Oe 
Plaintiff 3 eee tee see aoe <3 
Plaintiff 4 na ay we Meee A 
Ma Su ae sea ws ae i eae URE 
Maung Po Ta ae Pe hier Y saae PSR 
Maung Po Kha eae aes ae seer C86 


The jewellery was given at the same fime and under the same 
circumstances as the deeds of gift and I set aside tliat gift also. 





292. (3) PJ.L.B. (1893-09}, 585, 
198.: (4)'3 LBR., 45. 
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There will be the usual preliminary decree for an account of 
the estate. The parlies to nominate a Commissioner within a 
week. Defendant i will pay the costs up to date of plaintiff 1 
as taxed. The other parties to bear their own costs. 


Hartuoll, J—One of the most important issues in the 
determination of this appeal is whether Maung Po Lu was in a 
fit state of mind to give away his property when he signed the 
disputed deeds on the 23rd November 1906. He was admittedly 
then an old man of 74 and had been paralyzed for years, Ma Su 
was living with him at thetime. By the deeds of gift Ma Su 
obtained the lion's share of the property, her brothers Po Ta and 
Po Kha obtaining one house each. Po Lu ignored his grand- 
children altogether in the distribution of his property. No reason 
is advanced as to why he should have ignored Ma E Kin, 
Maung Ba Gyi and Maung Ba Than, and the reason advanced as 
to why he snould have been displeased with Ma Tin is not vroved. 
Within a few days of the gifts Ma Su yields to pressure from her 
brothers and gives them another house each. The above facts 
make me look on the deeds with suspicion; but when the 
evidence and pleadings are further eXamined it seems to. me to 


be shown beyond all reasonable doubt that Po Lu was not in a’ 


fit state of mind to make any disposition of his property on the 
23rd November.1906. In their written statement Po Ta and Po 
Kha allow that such was the case. Just after the deeds were 
executed Po Ta calls in Dr. Pedley. It seems very probable that 
this was to have evidence ready if necessary as to his father's 
state of mind at the time though he did not then make any ftss 
as his parents were still living and he had been quieted by the 
gift of another house. Dhar, the lawyer, did not get his instruc- 
tions and fee from Po Lu. Ma Su paid his fee and from a con- 
sideration of the evidence it is clear that the instructions also 
came from her either directly or through Po Chit. .Ma Su was 
the leading spirit in getting the deeds prepared. - -Mr. Wall, the 
Registering Officer, has no very distinct recollections. of. what 
occurred ; but he thinks that Po Lu required propping upin which 
position he could not remain without assistance. He says that 
he took no more notice of Po Lu than he did of other people,who 
come to register deeds. Then we have Di, Pedley’s evidence 
that Po Lu was not in a fit state of mind when he .saw him just 
after the deeds were executed. .He hasa distinct recollection.of 
his first visit, and the surrounding circumstances and probabi- 
lilies are strongly corroborative of his evidence. It is admitted 
that Po Lu could not even sign ‘the deeds without assistance. I 
therefore agree with the. conclusion arrived at by the learned 
judge on the original side that Po Lu was not in a,fit state_of 
mind to make any distribution of his property, on the. 23rd 
November 1906, and that therefore the deeds should be declared 
invalid and of no effect. It was not urged at the hearing of the 
appeal that, if the decds were declared invalid, the gift of the 
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jewellery should be treated in any other manner and as the same 
circumstances apply to them as to the deeds of gift they should 
also be set aside. 


A further objection was raised which was as to the share of 
the inheritance allotted to Ma Tinand Ma E Kin. They were 
the daughters of ason Maung Aung Nyo who predeceased his 
parents. Ma Su.urges that he was not the auratha son but that 
‘one Maung Pe was. She has not proved the existence of 
Maung Pe nor even that if he ever did exist he succeeded to the 
rights of an auratha son. The subject was considered in the 
case of Tun Myaing v. Ba Tun (1) and I see no reason to differ 
from the conclusions arrived at in that case. I am therefore of 
opivion that for the purposes of a division Maung Aung Nyo 
must be held to have been the auvratha son. Jt was then urged 
by Ma Su’s counsel that, since Ma Su attended her parents as 
she did up to the time of their deaths she is entitled to mcre 
than the others and that in any case the principal laid down in 
the case of Ma Kyi Kyi v. Ma Thein (5) should be followed. 
Maung Aung Nyo’s children not being treated more favourably 
than the children of Ma Kyan and Maung Thein. No good 
authority has been quoted for treating Ma Su more favourably 
than the others, andthe argument, that she should get preferential 
treatment on the ground that she attended to her parents more 
than the others, has never been assented to as general proposi- 
tion by the Courts. Shé seems to have been correctly treated 
when she is given the same share as her brothers. Counsel for 
Ma Tin and Ma E Kin claim that they should get more than 
they have been allotted—that' Maung Aung Nyo’s eldest child 
should rank with Ma Su, Po Ta and Po Kha and his youngest 
child with Ba Kyi and: Ba Than. If such an argument were 
allowed to prevail, this would give Maung Aung Nyo’s children 
more than he would have obtained himself and such a result 
would obviously be unjust, The rules applicable are quoted in 
sections 162,163 and 164 of the Kinwun Mingyi’'s Digest. 
Though many of the texts in section 162 say that the eldest son 
of an auratha son who is deceased shall receive the same as the 
youngest of his uncles, yet the reasonable and obvious meaning 
to put on the texts isthat the children of the eldest son shall 
receive the same as the younger brother and this isthe rule laid 
down by the Vinicchaya and Pakasani Dhammathats. Lastly I 
see no reason to extending the principal of equalization to a 
case of this kind. The euvaiha son is given more favourable 
treatment by the Dhammathats than other sons. This practice 
is followed by the Courts under particular circumstances. I 
would instance the case of Seik Kaung v. Po Nyein (€).' There 
is great unanimity in the texts collected at sections 162, 163 and 





(5)3 L.B.R,, 8 (6) 1 L.B.R,, 23. 


vi.'] LOWER BURMA RULINGS. 85 


serena 





i, 


164 of the Digest as pointed out in the case of Po Sein v. Po 1912. 

Min (4), J therefore consider that the share allotted to Maung rae 

Aung Nyo's children was correct. Ma Su 
I would dismiss the appeal with costs. M ee 


Fox, C.J. —I concur. 





Before Sir Charles Fou, Chief Judge, and Mr. Justice Civil 
Harinoll. Miscetla- 
neous Appeal 
1. HAJEE AHMED MOOLA DAWOOD. ene, 
2, HAIEE MAHOMED VALEE MAHOMED HOOSAIN. | —— 
3. HAJEE TAR MAHOMED HOOSAIN. gaa Ses 


1, POKERMULL. 

2: RAM BUX, 

3. SONVIAM RAMESHWAR BY BIS AGENT AND 
‘aTrorney RAM NARAIN DAS. 


Alexander—for appellants (plaintiffs). 


Gilcs—for respondents (defendants). 


_Lipht and air—anucient lights—actionable obstruction—substantia! 
prevention of light cssential—cxecufion of a decrec~limitation—Riule 32, 
Order XXI, Code of Civil Procedure—Article 182, First Schedule, Liti- 
tation Act, £908. 


4. obtained a decree in 1899 restraining B from erecting a building in 
such a way as to obstruct or diminish the access of light and air to A’s Win- 
dows. A’s sonsin 1911 asked for enforcement of this decree against the 
trustess of the p-operty which had been B's on the ground that a building 
was being erected in contravention of the terms of the decree. 


On the question as te whethér an application to the Court to exercise its 
powers under Rule 32 of Order XXI is an application for the execution of 
a decree it was held that the application was of this nalure and as such was 
barred under Article 182 of the First Schedule to the Limitation Act, 1908, 

Apart from this finding it was held that no actionable obstruction of 
ancient lights was constituted by the erection of the building inasmuch as 
there was no substantial prevention of light sufficient to render the occupa- 
tion of the house uncomfortable according to the ordinary notions of man- 
kind, z ‘ 

_ Ram Saran v, Chatar Singh, (1901) LLR, 23 All, 465, referred to, 
Colls v. The Homes and Colonial Stores, (1994) Law Reports, A.C., 179, 
followed. 


Fos, CJ.—On the 6th November 1899 the appellants 
father obtained a decree against the respondents in the Court of 
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the Recorder of Rangoon the material portion of which was in 
the following terms :-— 


“Tt is ordered and decreed that the defendants, their 
contractors, agents and workmen be and are hereby restrained 
from continuing the erection of the building in such a way as to 
obstruct or diminish the access of light and air to the said 
windows or any of them, or to interfere with or destroy the 
said projecting eaves, and that the defendants do pull down so 
much of the said house as may be erected hereafter and as 
shall interfere with such access of light and air or eaves. 


On the 16th February 1911 the appellants petitioned this 
Court stating that on the 10th Janvary 1911 the first respondent 
had started re-erecting the said building in contravention of the 
decree, in particular in building above the previous building as 
it existed before the suit, and asit stcod after the defendants 
had removed the part in respect of which the injunction was 
obtained. 


The appellants asked that notice might issue to the first 
respondent to show canse why he should: not be arrested for 
contempt of Court, and asked for orders for the enforcement of 
the decree by his detention in the civil prison, and for the 
attachment of his property under the prcvisions of Order XXI, 
Rule 32 of the Civil Procedure Code, 1908, and for an order 
authorizing the appellants to enter the respondent's acljoining 
house and to‘remove all the building and building material 
erected since the 2nd January 1911 at the cost of the respondent 
and that the proceeds of the attached property might be held 
liable ‘for such costs of removal when ascertained, as if they were 
costs in the decree in respect of which the said property was 
asked to be attached. 


The first sole respondent was a trustee only of the pro- 
perty adjoining the appellants’ property / notice was accordingly 
directed to be issued to the other trustees as well as to the first 
respondent. 


At the hearing objection was first of all taken on their behalf 
that the application being an application for execution of a decree 
was barred by Article 182 of the Indian Limitaticn Act, 1908, 
Ser enone ne with Article 179 of the Indian Limitation Act, 
1775 


In consequence of there being three decisions of High Courts 
to the effect that application under section 260 of the previous 
Code of Civil Procedure were not regulated by Article 179 of the 
Limitation Act, 1877, the learned Judge did not sustain the 
objection, although as he says, in none of the cases is the reason 
for the conclusion vouchsafed or clear. The learned Judge 
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himself drew a distinciton between eweculing and enforcing 
decrees, which seems to be a distinction without a difference. 


The first question we have to decide is whether an applica- 
tion to the Court to exercise its power under Order XXI, Rule 32, is 
an application for the execution of a decree, . Order XXI deals 
wi:h the execution of decrees and orders: Rules 30 to 36 in- 
clusive deal with ihe modes of execution: under the circumstances 
I fail to see how an application to a Court to exercise one of the 
modes laid down can be other than an application for execution 
of a decree or order. If itis such, thenit falls under Article 182 
of the Limitation Act. In the case of Ram Sarat v. Chatar 
Singh (1) it was said that a Court might enforce its decree in 
such a cascas the present by process for contempt of Court, 
but I am not aware that Courts in India other than Chartered 
High Courig have such power. I would hold that the applica 
tion in the present case was barred by limitation, but even if this 
were not so, there is no ground for interfering with the order of 
the learned Judge. The decree by itself is not intelligible : to 
understand it reference has to be made to the pleadings in the 
suit to ascertain what buildings and what windows were referred 
to, and in respect of, what acts on the part of the defendants the 
plaintiff complained, and what remedy he sought. 


it appears from the record of the case that the defendant 
then proposed to put up a building on their land which would 
have had a wall quite close to the northern wall of the plaintiff's 
building, avd this must have shut out practically all access of 
light and 2ir to the two sm ill windows in the plaintiff's northern 
wall. The plaintiff proved thit he hid by prescription gained a 
right to light and air to those windows, and in consequence he 
obtained the decree. The respondents have now put up a build- 
ing which still leaves access of light and air to the windows, al- 
though there mty be not so much coming to them as came when 
there was no building there. In Colls v. The Home and 
Colonial Stores (2) the House of Lords decided that the law was, 
andalways had been, that to constitute an actionable obstruction 
of ancient lights it is mot enough thet the light is less than be- 
fore. There must be a substantial privation of light, enough to 


render the occupation of the house uncomfortable according io. 


the ordinary notions of mankind. 


The respondents have left 2 space of between 11 and 12 feet . 


free opposite the’ windows in the north wall of the appellants’ 
house, and the light from the sky comes to the bottom of them at 
angles, of 38° 47’ and 39° 20’. There is no rule that entitles 
ancient light to access of light at an angle of 45°. ‘ 





{i} (1901) I.L R. 23 All, 465. 
{2) (1904) Law Reports, A. C. 179, 
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None of the witnesses said that the diminution of light would 
be such as to make occupation of the house uncomfortable. It : 
is clear that the appellant’s right had not been infringed at 
the time of the application. I would dismiss the appeal with 
costs—3 gold mohurs Advocate’s fee. 


Harinoll, J.—1 concur. 





Before Sir Charles Fou, Chief Judge, and Mr. Justice 
Harinoll. 


P. H. RIPLEY 2 V. J. NAHAPIET. 


Noyce—for appellant (defendant). | J. R. Das—for respondent (plaintiff). 


Arbitration--award—order of Court setting aside award—righiof appeal— 
Section I1 (2), Arbitration Act, 1899-~-seclion 4, section 89 and section 
104 (1) (f), Civil Procedure Code. 


No appeal lies against an order under the Arbitration Act, 1899, setting 
aside an award, } 


The parties who are residents of Rangoon referred a dispute 
between them to an arbitrator without the intervention of the 
Court. 

The arbitrator made his award and in pursuance of sub-section 
(2) of Section 11 of the Indian Arbitration Act, 1899, cansed it 
to be filed in Court, The respondent on this apreal applied to 
the Court to set it aside, and after hearing the parties the Court 
set it aside. : 

The appellant in whose favour the award was appeals against - 
the order. 

Objection has been taken by the respondent that no appeal 
lies against an order under the Arbitration Act, setting aside an 
award. For the appellant it has been urged that clause (f) of 
sub-section (1) of section 104 of the Civil Procedure Code gives 
an appeal because the order was in effect an order refusing to 
file an award. 

The section however only applies to arbitrations under the 
Code. The procedure for filing an award under the Arbitration 
Act is different from that under the Code: under the former the 
arbitrator files the award, under the latter the Court files it. 
Section 89 of the Code especially excepts the procedure of the 
Code from arbitrations under the Arbitration Act, and section 4 
‘of the Code does the same thing generally. 

No appeal lies unless it is given by law. There is no provi- 
sion in the Arbitration Act giving an appeal from an order setting 
aside an award. We consequently hold that this appeal does 
not lie : it is dismissed with costs. 
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Full Bench—(Criminal Reference). 


Before Sir Charles Fox, Chief Judge, Mr. Justice Harinol? 
Mr. Justice Robinsom Mr. Justice Parlett and Mr. Justice 


Young, 
GURUDIN TELI v. S. MUTU SERVAI. 
S. S. Halker—for applicant. { A. B. Banurji—for respondent. 


Breach of contract by workmen—completion of work—expiry of terin of 
contrac!—optional remedies—object of the Workmen's Breach of Con- 
tract Act—sections 1 and 2 of the Workman's Breack of Contract Act, 
1859., 


The tollowing reference was made to a Full Bench under section i1: 
Lower Burma Courts Act. 

In a case where either the work has been completed or the term of the 
‘<ontract has expired has a Magistrate jurisdiction to entertain a complaiat 
under section i and te order repayment of the advance under section 2 of 
Act XII of 1859? 


Hels ,— that although one object of the Act may have; been to provide 


2 speedy remedy for “employers against workmen, the main object was to 
provide for the punishment of workmen who have taken advances and have 
fraudulently broken their contracts.to work. The refercnce was, therefore, 
answered in the affirmative. 

. Maung Tun v. Fazil Kadre, (1904-06) 1 U.B.R, 1; 0. E.v. Junno, 
Sind Sadar Court Cr. Rul, No, 53, dated 28th October 1904; Narsing 
Prusad Singh v. King- ae ie KIT C.W.N, 869; WN. Ramasawmy 
Pillay v. A. Amanadar, 4 UL. B. R., 270; referred to. In re Antisoort 


Sanyasi, 1L,R. 28 Mad., “a7 Khoda Buksh v. Moti Latt Johori, XY 


C.W.N., 247; dissented from. 


The following reference was made to a Full Bench by 
Mr. Justice Parlett :— 

On 4th October 1911 complaint was wants that Gurudin Teli 
had on 5th October 1908 received an advance of Rs. 200 0n a 
contract signed by him to work as a mill cooly and bring fifty 
other coolies fo work for complainant from Ist January to 31st 
December 1909; that he absconded and neither worked nor 
supplied coolies and that complainant was unaware of his where- 
abouts till shortly before the complaint was laid. 

Respondent admitted signing the contract and aiso admitted 
its terms save that ke said he received only Rs. 150 and under- 
took to supply only twenty coolies; but he alleges that’ he 
worked for three months and thereby cleared off the amount af 
_his advance. 

The Magistrate found for the complainant on the facts and 
ordered the respondent to return Rs. 200 to the sompleinai 
awvithin seven days. 


Respondent applies for revision of this order on the grounds . 


1) that he is only a contractor and the Act is not applicable to 
him and (2) that as the term of the contract had expired and the 
work had been performed before the complaint was made, the 
Magistrate had no jurisdiction under the Act. The first ground 
dis untenable. Even if respondent were merely a supervisor of 
other coolies, he might still be.4.workman or labourer within the 
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meaning of the Act, see Maung Tun v. Fazil Kadre (1). But 
the contract clearly stipulates and the respondent himself 
admitted that he was to work with his own hands. 

In support of the second ground the case In re Anusoori 
Sasyast (2) is quoted. It was there held that section 2 of the 
Act only applies when the work is uncompieted when the com- 
plaint is made. If the work has been completed when the com- 
plaint is made the Magistrate has no jurisdiction. In the course 
of the various judgments delivered the following remarks. 
occur:— 

“An employer by doing the work himself or employing a 
third party to do it loses his right to proceed under the 
section, 

ci % % % % 

“The plain object of the Act is to provide 1 speedy remedy 
when the work is not done.” “ The section presupposes that at 
the time the defaulter is brought before ithe Mazgistrate the 
complainant has an option either to demand back the advance, 
or to get an order to have the work completed. But if the worl. 
has been already completed complainant cannot ask for an order 
to have it completed. He has therefore no option and the- 
condition presupposed by section 2 does not exist and the 
remedy by the Act cannot: be applied.” 

T find that this roling has not always been -followed. Thus 
in Q. E. v. Jutno (3) the report of which is not available bet 
which is quoted at page 10 of Jagliani’s Workman's Breach of 
Contract Act, 1905 Edition, where a Magis rate retused to enter- 
tain a complaint on the sole ground that the complainant had got: 
the work done thr ugh other agency befsre filing the complaint, 
it was held that it is only where the employer has allowed the 
workmen with whom he originally contracted o complete. the 
work, even after the time agreed upon has expired that no 
prosecution will lie against them under Act XIII of 1859. 

In Narsing Prosai Singh aud others v. King Emperor (4 
of the tivo learned Judges composing the Bench one held that 

“the remedies under section 2, Act XIII of 1859, are interlocked 
and interdependent and if one has lapsed the otter has lapsed 
also:’' the other held a different view and in the course of his 
judgment says as follows:—“ I cannot see why the expiration of 
the term-of the contract should deprive the complainant of his 
right to exercise his option of asking for the recovery of the 
money he advanced. The option between the two remedies is 
that of the complainant and not that of the person complained 
against and the fact that one remedy would be infructuous does’ 
not seem to me to deprive him of the other. I consider that the 
complainant’s right to recover the money he has acivanced 


14) (1904-06) 1 U.B.R. 1. 1 (2)LL,R. 28 Mad., 37. 
(3) Sind Sadar Court Cr. Rul. No. 53, dated sth October 1904. 
(4) 12 C.W.N, 869 
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continues till it is repaid to him subject to the effect of the 
Limitation Act of which there is no question here.”’ He 
expressly dissented from the ruling in Khoda Buksh -v. Moti Lal 
Johori (5: that the term of the contract having expired the 
contract cannot be specifically enforced and the money recovered 
under the Act before a Magistrate but the Bench being divided 
in opinion that ruling was followed. It has also been clissented 
from by this Couct in V. N. Ramasawmy Pillay v. A. Amanadar 
(6) where the complaint was made, though the respondent did 
not appear before the Magistrate, before the term of the contract 
expired. To this extent therefore the Madras ruling is inappli- 
cable to this province. In the present case however the com- 
plaint was not made till long after the term of the contract had 
expired and if the Madras and the earlier Caicutta case be 
followed the Magistrate had no jurisdiction to entertain the 
complaint. ie hose rulings are based upon the principle quoted 
ahove that “‘ the remedies under section 2 are interlocked and if 
one has lapsed the other has lapsed also ” ancl this appears to 
have been inferred from the fact that section 2 gives the com- 
plainant an option between lwo remedies. Itis argued that the 
Act applies only so ‘long as this option is capable of being 
exercisecl, Inasmuch as section 2 where alone the option is 
mentioned refers to a stage of the proceedings when the work- 
man has already been brought before the Magistrate, the logisat 
conclusion is that unless at the time the defaulter is brought 
before the Magistrate the option still exists the remedy by the 
Act cannot be applied. This Court has already decided against 
this sweeping conclusion where the complaint has been made: 
but the respondent has not appeared before the expiry of the 
term of the contract (6). Iam doubtful whether in other cases 
too it is sound. Supposing that the contract is for repairs to a 
house, and that before the defaulter can be brought before the 
Magistrate the house is burnt down. I tind nothing in the Act 
to indicate that this disaster deprives the unfortunate employer 
of the benefit of a summary order under section 2 to repay the 
advance. Nor can 1 see that where the work is of an urgent 
nature, such as, ¢.g., repairs to a roof in the rainy season, the: 
employer if he wishes to proceed under the Act is bound to leave 
the repairs undone until he can trace and ‘produce before the 
Magistrate a rogue who has swindled him; nor that if he gels 
the repairs done by somebody. else he thereby deprives hinfelf 
of the right of lodging a complaint under the Act and asking for 
an order for the repayment of his advance. 

Reading section 2 as a whole and together with the rest of 
the Act, I think the words “ at the option of the complainant ” 
in section 2 are inserted for the purpose of making it incumbent 
on the Magistrate in cases where it is possible to order either a 
refund of the advance or performance of the work to comply: 





(5) 11 C.WLN,, 247, (6) 4 L.B.R., 270, 
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with the wish of the complainant in the matter. But for these 
words the matter would rest with the Magistrate’s discretion ; 
their insertion merely takes away that discretion. JI doubt 
whether their insertion was intended to imply that in cases 
where for any reason it is not feasible to order the completion of 
the work the complainant loses his right to proceed under the 
section to obtain an order for the repayment of the advance. 
The objects of the Act are clear from the preamble, namely, to 
prevent loss and inconvenience sustained by employers from 
fraudulent breach of contract on the part of workmen who have 
received advances; to supplement by a summary remedy the 
employers’ wholly insufficient remedy by suit for damages and to 
punish persons guilty of such breach of contract. To place on 
section 2 the narrow construction contended for would, I con: 
sider, largely defeat these objects and render the Act in many 
cases nugatory for the purpose of protecting and assisting those 
persons whom it was intended to protect and assisi. 

As however there is in applicant’s favour a decision of a 
Full Bench of the Madras High Court, under seclion 11 of the 
Lower Burma Courts Act, 1900, I refer for the decision of a 
Bench or of a Full Bench, as the Chief Judge may direct the 
question :-— 

“In a case where either the work has been completed or the 
term of the contract has expired has a Magistrate jurisdiction fto 
entertain a complaint under secticn 1 and to order repayment fof 
theladvance under section 2 of Act XIII of 1859?” 

‘The opinion of the Full Bench was as follows:— 

Fox, C.J.—In my opinion the answer to the question referred 
should be in the affirmative. ; 

With due respect to the opinions of the learned Judges of 
the Madras High Court in the case quoted in the reference order, 
it appears to me that they have read into the Act a provision 
which is certainly not expressed in it, and which does not appear 
by necessary implication to be involved in anything expressed. 

One object of the Act may have been to provide a speedy 
remedy for employers against workmen, who have taken advances 
from them on account of work, but the main object was, as the 
preamble shows, to provide for the punishment of workmen who 
have taken advances, and have fraudulently broken their con- 
tracts to work. ; 

The impossibility of the master being able to exercise the 
option of demanding an order from the Magistrate ordering the 
workman to perform the work does not appear to me to affect his 
tight to ask for an order for repayment of the advance, and 
subsequently for an order for the workman’s punishment by 
imprisonment if he fails to comply with the order. 

Haritnoll, J —1 concur. 

Robinson, J.—1 concur. 

Parleti, J—I concur. 

Young, J.—I concur, 
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Before Sir Charles Fox, Chief Judge, and Mr. Justice 
Harinoll. 


LS RAMAN CHETTY. 
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5. MUTAYA CHETTY. CHETTY. 
6. VEERAPPA CHETTY sy 3. ABU BACKER alias 
HIS NEXT FRIEND MINATCHY.) u LU GALE, 


Lanibert—for appellants (plaintiffs). 





J. R. Das—for respondents (defendants), 


Attachment—cross claims—res judicata—inconsistent and coxrtradictory 
state of affairs— finality of decision— section 1i, Civil Procedure Codec 
1908. 


A obtained a decree against B and attached 8,000 baskets of paddy in 
execution of the decree. C applied for removal of attachment, In this 
proceeding it was found that 2,850 baskets of the attached paddy belonged 
to Band the rest to C. : 

Five thousand seven hundred and fifty-three baskets only were sold by 
the Bailiff : there was conflict as to what had become of the remainder of the 
8,000 baskets attached. Of the amount realized by sale of the paddy A 
withdrew a part and B wrongly withdrew the balance. 

C then brought a suit against A, and A brought a suit against Band C. 
in both cases it was decided that 5,1C0 baskets of the attached paddy he- 
longed to B. In C's suit against A, it was held that the remainder of the 
$,000 baskets belonged to C, but C could not recover its value from A. In 
A’s suit against C it was held that C had taken the excess paddy over the 
5,753 baskets sold by the Bailiff :a decree was given in A’s favour against 
B and C for the amount which had been wrongly drawn from Court by B. 
C appealed against the decree in the suit brought by him but did not appeal 
against the decree in the suit brought by A. It was argued that as’ C had 
not appealed against the decree in the cross suit the doctrine of res judicata 
arose and barred the appeal. 

-Asthe main issue, namely, the question of the ownership of the paddy, 
in both cases was the same and as the decision thereon had become final in 
favour of A in the suit, A vs. C, the result would be that if it were raised 
on appeal and decided in C’s favour, there would be a decree in the suit 
brought by C, part of which would adjudge to C money which’ had already 
been adjudged to.A. It was held that as this state of affairs would be in- 
consistent and contradictory the question of ownership of tae paddy was res 
judicata ang could not be further considered. 

As regards the other issues in the suit, B vs. A, the findings thereon 
were not held to be res judicata and were decided on their merits. 

Chajju v. Sheo Sahai, 1.L.R. 10 All, 123; Batkishan v. Kishan Lal, 


LL R., 11 All, 148 : Mariamnissa Bibi v. Joynab Bibi, LLR. 33° 


Cal., 1101 ; referred to. Zakaria vy. Debia, 1L.R, 33 All., 51, followed. 


The chetty frm. of S. M.R. M. brought a suit against Abu 
Backer alias Maung Lu Gale and applied for. an attachment 
before judgment of certain paddy said to belong to him. The pro- 
‘cess-server Maung Hla Baw on the 16th February 1905 made an 
attachment of paddy estimated to be 5,100 baskets. Subsequently 
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after the S. M. R. M. firm obtained a clecree it applied to attach 
8,050 baskets in execution of it and the warrant of attachment 
shows that 8,000 baskets were attached. Maung Hla Baw saysin 
his evidence that he attached the same paddy as he, did before. 
At the hearing of the appeal it was not argued that only 5,100 
baskets were attached, and the appeal was argued on the supposi- 
tion that 8,000 baskets were attached at the second attachment 
and so this judgment wiil be written cn such supposition being 
a fact. After the 8,000 baskets had been attached the appellants 
the P. M.R. M. Snm-—applied for removal] of attachment on the 
eround that the 8,000 baskets belonged to them. During the 
continuance of the proceedings on the 18th November 1905 the 
attached paddy to the extent of 5,753 baskets was sold and re- 
alized Rs. 4,247-8-0. Subsequently on the 1st February 1906 it 
was found that of the attached paddy 2,850 baskets belonged to 
Abu Backer and that the rest of it belonged to the P. M. R. M. 
firm. Out of the Rs. 4,247-8-0 realized by she sale of the attached 
paddy Rs, 2,109—the money realized for 2,850 baskets—were 
withdrawn oy the S.M.R.M. firm, and fis balance was’ by 
mistake allowed to be withdrawn by Abu Backer. 

The appellants then braught a suit against the S.M. R. M. 
firm alleging that the 8,000 baskets belonged to them. They 
alleged that the rate realized at the sale of the attached 
paddy was too little and that ihe market rate was then Rs. 106 
per 100 baskets. They therefore asked for a decree for Rs. 8,480 
oc in the alternative for a decree agtinst the S. M. R. M. firm 
for Rs.2,109-—the sum withdrawn by them —and for Rs. 4,232-4-0 
the ciifference between the price of 8,000 baskets at the rate of 
Rs. 106 per 100 baskets and the sum realized at the Court Sale 
and for a decree against Abu Backer for Rs. 2,138-12-0 the sum 
wrongly withdrawn by him. ‘This suit was filed on the 10th 
April 1906. On the 24th May 1906 the S. M. R. M. firm brought 
a suit against the P. M. R. M. firm in respect of the same piddy 
asking for a declaration that the 5,150 (8,000—2,850) released 
from attachment belonged to Abu Backer and that they were 
entitled to get the Rs. 2,038-9-0 deposited in Court—.e., the 
value of the paddy realized at the Court Sale other than. the 
value of Rs. 2,850 baskets declared to belong to Abu Backer,— 
and also for a decree for Rs. 1,672-6-0 the price of 2,260 baskets 
(8,000—5,740, the quantity ‘said to have been sold at the Court 
Sale) on the ground that after the attachment the P. M. R. M. 
firm had taken away and misappropriated this amount. The 
evidence recorded in the suit brought by the P.M. R. M. firm 
was taken as evidence in the suit brought by the S$. M. R. 
firm and the results of the two suits were as follows:— 

In the suit brought by the P. M. R. M. firm it was ‘found that 
of the 8,000 baskets attached 5,100. baskets belongéd to Abu 
Backer and that the remainder of the paddy attached belonged 
to the P! M/R. M. firm ; but with regard to this balance ‘it was 
also found that the P. M. R. M. frm had no right to recover its 
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value as they could not prove that it was stolen while under at- 
tachment and also they had been selling paddy out of the gran- 
ary where the attached paddy lay that may have been some of 
that attached. As 5,753 baskets were sold and only 5,100 bas- 
kets were found to belong to Abu Backer they were given a 
decree for the value of the difference-- 673 baskets—at Rs. 90 
per 100 baskets which was found to be a fair value-to take. 

In the S. M. R. M. case against the P. M. R. M. firm it was 
found that out of the 8,000 baskets attached 5,100 baskets belonged 
to Abu Backer and that the P. M. R. M. firm took and mis- 
appropriated the paddy attached and thit was in excess of the 
pacddy sold by the bailiff; and it was decreed that the 5,100 
baskets which were released from attachment in the Civil 
Miscellaneous, Case was the property of Abu Backer and that 
the S. M. R. M. firm were entitled to get Rs. 2,038-9-0 the 
balance of the sale proceeds deposited in Court which were 
withdrawn by Abu Becker—from him and the P. M. R. M. firm. 

This decree appears to be wrong in stating that 5,100 baskets 
~ere released from attachment in the Miscellaneous Case. The 
order in that case released no paddy from attachment but de- 
clared that 2,850 baskets of the attached paddy belonged to 
Abu Backer. 

The P..M. R. M. firm now appeal against the decree that 
was passed in the suit brought by them, and a preliminary objec- 
tion was raised to the appeal on the ground that they have not 
appealed against the decree brought in the cross suit and so the 
doctrine of “res judicata” comes in and bars this appeal. Our 
attention was drawn to the cases of Chajju v. Sheo Sahai (1), 
Balkishan v. Kishan Lal (2) and Mariamtnissa Bibi v. 
Joynab Bibi (3). There has been a later case in which all 
these decisions have been further considered and that is the case 
of Zaharia v. Debia (4). 

In order to come to a decision on this objection: it is necessary 
to set out exactly what the issues were in the two suits and which 
«were comumom to both, and how the decrees were arrived at. 
In the suit brought by the P.M. R.M. firm the main issues were — 


(1) To whom did the 8,000 baskets belong—to the P. M. 
‘R, M. firm orto Abu Backer ? 

(2) If the 8,090 baskets were proved to belong to the P, M. 
R. M. firm, were the S. M. R. M. firm liable to the P.M. R.M. 
firm for the difference in baskets of paddy between the 8,000 
baskets attached and the amount sold by the bailiff ? 

(3) Ifthe P. M. R. M. firm were entitled to a decree at all, 
should they be allowed it at the rate of Rs. 106 per 100 baskets 
whice was a rate far in excess of Rs. 74, the: ptice realized ‘at 
the Court sale ? 

In the result it was found on the first issue that 5 400° baskets 


(1), 1887) LLL.R, 10 All, 123, {2) (1888) E.L.R. 11 All, 148, 
(5} (1906) ILL.R: 33 Cal. 1101. (4¥ (1910) at 33 AIL, 51. 
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belonged to Abu Backer on the second in favour of the S. M. Ru 
M. firm, and on the third that Rs. 60 per 100 baskets was a 
fair value to allow. Sothe P. M. R. M. firm obtaineda deéree 
for 653 baskets—the difference between the amount sold 5,753. 
and the amount held to belong to Abu Backer 5,100. 

Their grounds of appeal ‘are that it should have been held 
that the 8,000 baskets all belonged to them, that the S. M. R. M. 
firm and not they are responsible for the difference between the 
§,000 and the amount sold, and that they should have been 
allowed Rs. 105 per 100 baskets. 

As regards the suit brought by the S. M. R. M. frm the main. 
issues wWere— 

{1) To whom did the 8,000 baskets belong—to Abu Backer 
or the P. M. R. M. firm? 

(2) If the 8.009 baskets were found to belong to Abu Backer, 
were the S. M. R. M. or the P. M. R. M. firm liable for the short- 
age between 8,000 baskets and the amount sold ?. 

The finding on the first issue was that 5,]00 baskets 
belonged to Abu Backer and on the second that the P. M. R. M. 
firm took and appropriated the difference between the 8,000 
baskets and the amount sold. In view of the finding on the first 
issue it was not necessary for the decision of the suit to come to. 
a finding ‘on the second. The shortage owing to the finding as 
to the amount owned by Abu Backer in any case would be held 
to belong to the P.M. R. M. firm and so the S. M. R. M. firm 
could not getit. The decree was based on the first issue; but 
even then it seems to be wrong, The balance of the sale pro- 
ceeds Rs. 2,038-9-9 awarded by it lus the sum withdrawn by the 
S. M. R. M. firm Rs. 2,109 comprised together according to the 
plaint the value of the 5,740 (in reality it was 5,753) baskets sold 
and owing to the finding that Abu Backer only owned 5,100 the 
S. M. R. M. firm should not have been given the whole of the 
balance Rs. 2,038-9-0 but only so much of it as went to make up 
the value of 5,100 baskets. But that decree has not been ap- 
pealed ‘and it is this fact that it is urged renders the present 
appeal barred as res judicata. 

Section 11 of the Civil Procedure Code is as follows :— 

“No Court shall try any suit or’ issue in which the matter 
directly and substantially in issue has been directly and substan- 
tially in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim, 
litigating under: the same title, in a Court competent to try such 
subsequent suit or the suit in which such issue has’been subse- 
quently raised, and has been heard and finally decided by such 
Court-:” and Explanation 1 to the section which is new is :— 

“The expression ‘former suit’ shall denote a suit which 
has been decided prior to the suit in question whether or not it 
was instituted prior thereto. ” 

I may say here thatl am in complete’ agreement with the 
exposition of the law as laid down in Zaharia v. Debia (4), and 
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with the following passage in Mahmood, Ps judgment in the 
case of Balkishan v. Kishan Lal (2). 

" “Tt seems to me that the main object of the doctrine of res 
judicata is to prevent multiplicity of suits and interminable 
disputes between litigants, me autem lites ismortales  esseit, 
dum liligautes mortalcs sunt. This saying of Voet is in accord 
with the maxims vento debet bis vexart pro usiacl eadem catsa, 
. and the broader maxim interest reibublice ut sil firis lituty, 
‘This being so, the doctrine so far as it relates prohibiting the 
re-trial of an issze, must refer not to the date of the commence-, 
meni of the litigation, but to the time when the Judge is called 
upon to decide the issue. For even in cases where the Judge has. 
commenced the trial of an issue which is also an issue ina pend- 
ing litigation, a fina! judgment pronounced meanwhile in such 
previous litigation by a competent Court (the identity of 
piutties and other conditions being satisfied) should operate 
as res guGicala preventing the. Judge dealing with the 
later litigation from adjudicating differently. If this not done, 
it seems to me that the evil against which res judicata aims 
would not be removed and the doctrine itself would be defeated. 
So far as the justification of this view from the provisions of the 
Civil Procedure Code is concerned, I may say that the rile 
contained in section 13 is not limited to the Courts of first 
instance, that it applies equally to the procedure of the first and 
second appellate Courts by reason of sections 582 and 587 res- 
pectively, and, indeed, even to miscellaneous proceedings by 
reason of the general provisions of section 647 of the Code.” 
The new explanation to section 11 of the Code may have been 
added so as tu seitle the jaw on the subject. ~ 


In that there was no appeal by present appellants i in the suit . 


_ brought by the S. M. R. M, firm it seems to me that they cannot 
" now again attack in appeal the finding that 5,100 baskets of the 
attached paddy belonged to Abu Backer. The issue as to the 
ownership ofthe paddy was comnion‘to both suits. It was 
decided in both suits. The finding on it has become final in the 
suit brought by the S. M. R. M. firm and so acts as res judicata 
in the present appeal. If it were allowed to be raised in the 
present appeal and decided in appellant’s favour, there would 
be a decree in the suit brought by the P. M. R. M. firm part of 
which would adjudge to them money (i¢., the value of the 
balance of the price of the baskets sold by Court after deducting 


the value of 2,850 baskets already received by the S.M.R.M. firm) : 


which has already been adjudged to the S.M.R.M. firm in 
a decree which has become final and cannot-be set aside: Sucli: 
a condition of affairs would be. contradictory and inconsistent- 
I'would fherefore'‘hold that as regards the question of ownership 
of the 8,000 baskets the matter is res coeriaiy and cannot be 
further considered. 

The, second ground ‘of. ‘appeal concet ms: liability fom the. 
shortage between the 8,000 baskets attached and those sold. 
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1912. 5,753. This issue was common to both suits and was decided 
Se in favour of the S. M. R. M. firm ; but as it was not necessary to 
Cu ene come to a decision on it in the sui: brought by the S. M. R. M.. 


ie firm for the reason which I have already given, it cannot be 
Murnu- said to have been substantially in issue in that suit. Though a 
VEERAPPA fincling was atrived at with regard to itin the suit brought by 
abel the S. M. R. M. firm such a finding had no influnce on the decree 
that was passed, nor was it a finding that the P.M. R. M. firm 
could appeal as the decree was not affected byit. Immediately 
there was a finding that only 5,100 baskets belonged to Abu 
Backer the issue as to the respon ability for short: we became no 
longer an issuc necessary for the disposal of the suit. ‘The. find- 
ing ¢ onit therefore in my opinion does not act as res gudicata 
for the purpose of this appeal. It is necessary therefore to 
consider this ground. Appellants’ counsel could not seriously 
argue it. Appellants allege that there was a theft while the 
p..ddy was under attachment. The evidence as to theft was of 
the’ vaguest descripticn. No report was made to the police. 
From the evidence net more thin some 500 baskets could have 
been | abstracted i in this manner. Nga Lun says that appellants’ 
agent sold paddy cut of the godown in which the attached paddy 
was. The g ground cannot prevail. 

The third ground is as to the price of paddy that was 
allowed by the Diswict Court. This matter was not substanti- 
ally in isste in the. suit brought byithe S. M. &. M. firm. They 
only asked for a rate ait Rs. 74, It is the P.M. R.M. firm who 
ask’ for Rs. 104. For the same reasons as I heve given in 
considering the second ground I] would hold that the decree 

passed in the suit brought by the S. M. R.M. frm does not bar 
its consideration in the decision of this appeal. Locking at the 
evidence Rs. €0 sééms to be a fair price. Rupees: -74 were 
obtained at the auction. Tha Lin says he paid Rs: 85 or Rs. $0 in 
Kason or Nayon. Though Maung Pon and Ma Mo depcse toa 
pricé of R$. 107 and Rs. 104, I think ths it Rs. 90 was a fair 
price to allow.” 
I would therefore dismiss the appeal with’ ost 


Fox, C. J.—I concur, 
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‘Trauster of Property Act to Rangoon was valid, it was held that as the law 
to be apphed under sub-section (27) of section 13 of the Burma Laws Act, 
1998, is the Jaw for the time being administered by the High Court of 
judicature at Fort William in Bengal and as the Lransfer of Property Act, 
1882, applied to the whole cf Bengal at the time of the verbal sale, that 
sale was invalid, 


Fox, C. J.—The suit was for a declaration of ownership of 
a share in land within the limits of the Rangocn Municipality, 
and for an injunction restraining the defendants from interfering 
with the plaintiffs and their tenants in the possesion of the 
land and from trespassing on it. 

The plaintiffs relied on a verbal sale for Rs. 350 by the 
defenciant’s father to their parents of his share in the land, 
effected in the year 1890 before the Transfer of Property Act 
had been exiendecd to Rangoon. 

That Act was first extended to Rangoon or more correctly to 
the area within the local limits of the ordinary Civil Jurisdiction 
of the Recorder of Rangoodn’as from the Ist January 1863 by 
Judicial Department Notification No. 236 of 1892, dated the 20th 
June in that year. ioe 

The first question which arises is ahetiver a verbal sale cf 
land or of an interest in land within the then Municipal limits of 
Rangoon which’ wefe ‘\ithin the Civil Jurisdiction of the 
Recorder was valid cr not. 

Section 13 of the Burma Laws Act, 1898, states the law to be 
applied to the ‘question. Sirice no question, of succession, 
inheritance, marriage or caste or any religious usage or institu- 
tion 1s concerned, Buddhist law is not applicable ‘10 the case 
although the parties are Buddhists. 

Sub-seciion (2) of the section enacts that aitiinet to the 
orovisions of sub-section (2) which declares what laws are to be 
applied when Guestions regarding’ ‘succession, ‘ eic.; arise, and 
subject to provisions of any enactment for the time being in 
force, all questions arising in civil cases instituted in the Courts 
of Rangoon shall be ‘dealt with arid determitied accérding to ‘the 
jaw for the tire béirig adminisiered by ihe High Court of 
Judicature’ at Fort William ‘in Bengil in the exercise of its 
ordinary civil jurisdiction. 

Taking it that the law-to be apie was that in Fores ‘at the 
time of thé verbal sale, the Cilcutia High” Court tlien adminis- 
tered the Transfer of Property Aci, | since “the ’ Act applied. to 
the -whole sof Bengal from the date (the'lst July 1882) on which 
it came into force.’ Corisequeéntly'a ‘verbal sile-of an intérest if 
latid fdr over ks.’100 being’ itivalid i in Calcutta in "1890, ° it Must 
be held that a verbal sale of an ‘interest inland for over Rs. 100 


in Rangoon: was also invalid at-that time, although - ‘the Transfer — 


of ‘Propetty “Act -hdd" not been’ then ‘extended ‘by, the: ‘Legal 
Governnietit to: ‘Rangoon. ‘ 

a We do® Rat® think: it-necessary to consider what law was 
applicable in Calcutta to transfers of land in it .before the 
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Transfer of Property Act was passed. A very interesting note 
by Mr. Whitley Stokes, printed in the preface to the Govern-_ 
ment’s Collection of Statutes relating to India, issued in 1881, 
contains much information on the subject as does Chapter IV of 
Sir Courtenay Ibert’s ‘““ Government of India.” It may be noted 
that sections 1,2, 3,4 and 17 of the Statute of Frauds were not 
repealed until 1872, when these were repealed by the Indian 
Contract Act as from the Ist September 1872. 

_ The basis of the plaintiffs’ suit not having given them a title 
to what they claimed, { would allow the appeal, reverse the 
decree of the Original Court and dismiss the suit with costs. I 
do not-see iuny suficient ground jor departing from the ordinary 
rule and would order the plaintiffs to pay: the defendant's costs, 
cf this appeil. 


Harlnoll, J —\ concar. 


Full Bench, 


Before Sir Charles Fox, Chief Judge, Mr. Justice Hartnoll, 
Mr. Justice Robinson, Mr. Justice Parletl and Mr. 
Justice Young. 


TUN BAW v. KING-EMPEROR. 
The Assistas.t Govcrniient Advocate—tor the King-Emperor, 


Drunkenness—voluntaty and  involuntary—general exception aT 
Indian Penal Code—partictlar knucwledge or intent—liability of drunker 
ferson—knowled ge distinguishid frem inteni—degrees of intoxication— 
determination of intention—scctions 85. 86, 383, 3876-393, 398, indian 
Penal Code,;1860—section 105, Indian Evidence Act, 1872, 


A was convicted under sections 393 and 398, Indian Penal Code, of 
attempt at extortion amounting to robbery on the facts that he threatened 
to cut B and C with a dah which.he brandished unless they gave him 
money. He pleaded drunkenness in defence. ; 

‘The question of how far the drunkenness of an accused may be taken | 
into consiceration in connection with an alleged offence was considered, 

Held,—that the drunkenness of an accused person at the time he 
committed the act, charged as an offence, may be and should be taken into- 
consideration in cases where intention on the part of the accused is necessary’ 
to constitute the offence chargéd, and that the intention which would be 
ascribed fo a sober man in connection with an act must not necessarily be 
ascribed to a drunken man who does the same act. The question of 
intention must be determined in each individual case. according to the 
actual facts proved accdérding to accepted principles. 

The omission of any express provision, in section 86 of the Indian: 
Penal Code, regarding the intention which is to be attributed toa drunken 
man doing an act which is an offence when done witha particular know-: 
ledge or intent leaves it open.to the Courts to deal with the question of 
intention on the yeneral'principles of law. ; 

In the case of A, it was decided that he was not at the time he committed’ 
the alleged offence intoxicafed to such a degree that he didnot know what -he 
was doing, or that he did not intentionally act as he did, or that indulging 
in the conduct he did he did not intend to cause wrongful. loss to B and 
wrongfu] gain to himself. As however reasonable doubt existed as to 
whether the conditions necessary to ‘constitute, the offience an attempt at 
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robbery were fulfilled, thé conviction wasaltered to one under section 387, 
Indian Penal Code. 

Crown v. Tha Sin, (1902) 1 L.B.R., 216; King v. Meade (1909) 1 EB. 
D., 895; J.24. v. King-Emperor, (1910) U.B.R,, 2nd Quarter, 17 ; Reg. v. 
Doherly, 1887) 16 Cox’s Cr. C., 306 ; referred to. 


Fow, C. J-—The facts to be dealt with are as follows. The 
ccusecd from somewhere outside the complainant’s house called 
out to him by name “Tha Ban.” ‘The complainant did not 
answer. The accused then indulged in abusive language, took 
off a vest he was wearing, and went up on to the complaint's 
house having a dah in one hand. He called out ‘‘ Rich man, will 
you give me money or not? If you do not give me money I will 
‘cut you and your wife.” ‘The door of the inner room in which 
the complainant, his wife and daughter were was closed against 
him. He kicked at it and slashed at it with his dah. He 
threatened with the dah two relatives of his who were paying a 
‘risit at the house, and told them not to leave it. He then 
went downstairs io another door using words of bravado, and 
called to a man Sein Tin to come up on the house. He sijashed 
and kicked at the second door, and on it opening he fell down. 
The complainant, his wife and daughter had fled through the 
back part of the house. The complainant ran to the headman's 
house to report. The headman sounded his gong and a large 
number of villagers assembled. From the headman’s house the 
accused could be heard stamping about and using abuse in the 
complainant’s house. When however the villagers approached 
it, the accused ran away leaving his dah and vest in the house. 
He was found in his father’s house either asleep or so drowsy 
that he had to be roused. In the headman's opinion he was 
drunk. He apparently could not get up without assistance and 
when up he vomited: he had to be supported to the headman's 


house and there he agzin vomited. He did not answer questions | 


or even speak on that night. rom enquiries the headman 
ascertained that he had been drinking toddy. 

The accused was charged with having attempted to commit 
robbery armed with a deadly weapon. 

The accused’s defence was that he was drunk and did not 
iknow what he did on the evening in question. 

He was convicted and sentenced to seven years’ irnsporta- 
tion in lieu of seven years’ imprisonment which is the minimum 
punishment under section 398 of the Indian Penal Code. 

The accused appeals on the ground that he was drunk at the 
time, and did not know what happened, and therefore could not 
have committed an offence or should not be bunished for what he 
may have done. : : 

The case affords an opportunity for reconsidering the question 
of how far the drunkenness of an accused can be taken into consi- 
<leration in connection with the offence charged against him. 


1912, 


Tun Baw 
v. 
EING- 
EMPEROR. 


—_— 


1912 


Ton Baw 
-v. 
KING- 
EMPEROR, 


102 LOWER BURMA RULINGS. [ von. 


A rn! 


The provisions of the Penal Code bearing on the matter are 
as follows :— 


“85. Nothing is an offence which is done by a person who at 
the time of doing it, is, by reason of intoxication, incapable of 
knowiig the nature of the act, or that he is doing what is either 
wrong or contrary to law: proetded thai the thing which in 
loxicated him was administered lo him without his knowledge 
or agains! hls will. 

“86. In cases where an act is not an offence unless done with a 
particular knowledge or intent, a person who does the act in a 
state of intoxication shall be liable to be déalt with as if he had 
the same knowledge as he would, have had if he had not been 
intoxicated, unless the thing which inioxicated him was admiuis- 
tered to him without his knowledge or against, his will.”’ 

‘These sections aré in the Chapter of the Code detling with 
4 

General Exceptions,” and accerding to section J05 of the Evi- 
dence Act the burden of proving the existence of circumstances 
bringing the case within any of thie exceptions lies on the accused, 
the Court being bound in the first instance to presume the 
absence of such circumstances. 

Section 85 protects an accused who can substantiate that 
when he committed the act charged against him he was in such a 
state of intoxication, in consequence of something administered to. 
him without his knowledge or against his will, that he was incap- 
able of knowing the nature of his act, or that he was doing what 

was either wrong or contrary to law. 

Farther, if an iccused can show that he was intoxicated at 
the time he committed the act and that the thing whicl: intoxica- 
ted him was administered to him without his knowledge or 
against his will, he is not livble under section 86 to be dealt with 
as 1f he had the same knowledge as he - vould have had if he had 
not been intoxicated, The case of the man made drunk by 
another or others without his knowledge or against his will is free 
from difficulty, but such a case rarely occurs. 

Cases of men who have made themselves drunk occur very 
frequently, and the applica:ion of section 86 of the Indian Penal 
Code to such cases very often presents very yreat Cifficulty. 

Analysing the section, the opening werds of it, “ In cases 
where an act done is not an offence unless done with a particular 
knowledge or intent” govern the whole section. On first thought 
they may appear to limit ihe applica ion of the section to a smali 
number of cases, for usually most acis charged as offence speak for 
themselves, and the idea of their not bei:g offences at all unless 
done with a particular knowledge cr intent scarcely strikes the 
mind. The Penal Code dees not require any particular knowledge 
or intent to be shown in connection with some acts in order to con-- 
stitute them offences, but in the majority of offences it requirses 
that acts in order to constitute offences must have been done with 
some specified knowledge orintent. This is so even in scme of 
the most obvious of cases : for instance, if a stranger puts his hand. 
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into my pocket, takes my money from it and runs away with it, in 
order to constitute his act of taking my money without my con- 
sent, an offence, the Penal Code requires that he must have done 
it with the intention of causing wrongful gain to himself or wrong- 
ful loss to me. Although one or both of such intentions is in 
ordinarily occurring of the description almost inseparable 
from the act, stillby drawing on the imagination one might con- 
ceive acase in which a stranger might take my money from my 
pocket without the specified intention, and in such case he would 
not commit the offence of theft. 

All puzzling over the opening words of the section, and the 
applicability of it to any particular case, may be avoided by reading 
them by the light of the marginal note. viz, offence requiring a 
particular intent or knoweledge committed by one who is intoxi- 
cated :” this shows that the section was intended to apply to all 
cases in which the law requires acts to have been done with a 
particular (which I take to be synonymous with “ specified’) 
knowledge or intent in order to constitute them offences. 


It may next be noted that this section does not refer to any 
degree of intoxication, as section 85 does. The man who has by 
his own act made himself so drunk as to be incapable of knowing 
what he is doing, or whether he is doing what is wrong or con- 
trary to law, is left in the same position as the man who has made 
himself only slightly intoxicated. 

That position is that he is liable to be dealt with as if he had 
the same knowledge as he would have had if he hacl not been 
intoxicated. This I take to mean that wherever knowledge you 
would have attributed to the accused if he had been sober you 
must attribute to him although you may be of poinion that he was 
drunk when he did the act charged as an offence. 

The section however does not say that the man who has 
made himself drunk shall be liable to be dealt with as if he had 
the same intent as he would or mustthave had if he had been sober, 
This is omitted although the opening words of the section profess 
to deal with cases in which an act done is not an offence unless it 
was done with a particular intent as well as with cases in which 
an act done is not an offence unless done with a particular know- 
leged. No express provision is mace as to how the question of 
the intention of a person doing an act, which if done with a 
particvlar intent is an offence, is to be dealt with, and hence 
arises a serious difficulty which is left to Judges as interpreters 
of the law to solve. 


It cannot be supposed that the omission by the Legislature to 
provide an express provision for the case of intent was accidental. 
The question then is—- how is the intention of a person who has 
made himself drunk and in that state has done something which 
if done by a sober man would be an offence, by reason of an intent 
being imputed to him, to be dealt with ? 
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In the Crown v. Tha Sin (1) Mr. Mayne’s views on section 8&6 
expressed in paragraph 201 of his Criminal Law of India were 
adopted as a correct exposition of the effect of the section. 
Amongst his remarks he says that “ there seems no reason to sup- 
pose that the framers of the Code proposed to introduce a different 
rule from that of the English law” and ‘‘as the drunkard is 
assumed to have had the knowledge, he must necessarily be as- 
sumed to have had the intention, since, assuming the knowledge, the 
law vill allow no other explanation of the act to be given.” The 
fearned Commentator no doubt qualified this statement to a certain 
ex(ent, but in the light of a recent decision in the Court of Criminal 
Appeal in England as to the English law on the subject it may be 
questioned whether his statement of the law was quite accurate 
and whether the above last-quoted extract was not too broad a 
statement. 

In the King v. Meade (2) in the Court of Criminal Appeal 
in England Darling, J., who delivered the judgment of the Court, 
said “Originally the law was that an insane person was not 
liable to the same consequence and ought not to be judged by 
the sumie standard as a sane one, yet, if he was suffering from 
dementia affectata, thatis a temporary insanity caused by the 
accused’s own voluntary act in getting. drunk, then drunkenness 
was no excuse for the crime. * * * The law stood thus for 
many years, and, as far as we know, the point was first decided 
in a contrary sense in Rex v. Grindler decided in the year 1819. 
Since then there have been many decisions in which Judges have 
attempted to express the doctrine that where intent is of the 
essence of a crime with which a personis charged, ihatintent may 
be disproved by showing that at the time of the commission of the 
act charged the prisoner was in a state of drunkenness in which 
state he was incapable-of forming theintent.” The charge against 
the prisoner in the case was of murder, in which intent is of the 
essence of the offence. He gave the decision of the Court in the 
following words :-—~ 

“ We desire to state the rule in the following terms. A man 
is taken to intend the natural consequences of his acts. This 
presumption may be rebutted (1) in the case of a sober man, in 
many ways : (2) it may also be rebutted in the case of a man who 
is drunk by showing his mind to have been so affected by the 
drink he had taken that he was incapable of knowing that what 
he was doing was dangerous, i.c., likely to inflict serious injury. 
If this be proved the preumption the he intended to do bodily 
harm is rebutted.” 

The learned editors of the 7th edition of Russell on Crimes 
state that there is no reported decision in England on the ques- 
tion whether drunkenness can be considered as negativing the 
animus furandi in larceny. 

They go on to remark that “ The English rule as to the effect 


(1)(1902) 1 L.B.R,, 216. (2) (1909) 1 K.B.D., 895. 
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of drunkenness on criminal responsibility seems to have been 
correctly laid down in a recent New Zealand case. The indict- 
‘ment contained two counts: (1) for stealing tobaccn and cigarettes 
in a store; (2) for breaking into the stcre with intent to 
«steal. The defence was that the defendant was so drunk as not 
to be responsible. Cooper, j., charged the jury as follows: “ If a 
-man chooses to get drunk, it is his own voluntary act. In cases 
-however, where intention is the main ingredient in an offence, 
drunkenness may under certain circumstances amount to a suffici- 
-ent defence. In the first count, alleging an actual theft, you must 
be satished that the prisoner, it he took the cigarettes, did so 
with a fraudulent intent: and in the second count, the intent is 
the sole ingredient of the alleged offence. The offence would not 
‘be complete under the second count unless the store was broken 
into by the prisoner with intent to commit an offence. If that 
intent existed it does not matter whether the prisoner was drunk 
-or sober, for a criminal intent may exist in the mind of an 
intoxicated person, and if so his drunkeness is no excuse. But 
if the drunkenness is such as to take away from his act all crimi- 
nal intent, then his act is not criminal. If the prisoner blundered 
into the store through a drunken mistake, and under such cireum- 
stances as to indicate inability to form a definite purpose, and 
sespecially to form the purpose of committing a larceny then he 
ought to be acquitted. It on: the other hand he was not so 
intoxicated as to be unable to form soch purpose, and knew 
~what he was about, then his partial intoxication will not excuse 
him,” * : 

The circumstances were apparently somewhat similar to 
those in the case of J. M. v. King-Enrperor (3) in Upper 
Burma. The result'of the New Zealand case was that the jury 
found that the prisoner had blundered into the store under a 
‘drunken mistake and without any intention to commit an 
offence, but that while in the store he appropriated the cigarettes 
and knew then and there that he was taking the cigarettes 
-of another person. On these findings a verdict of guilty of 
‘larceny was directed, The words which the eminent exponent 
‘of the Criminal Law, Sir James Fitz James Stephen used in 
charging the jury in Reg. v. Doherly (4) (charged with murder) 
deserve aitention. He said: 

“The general rule as to intention is that a man intends 
the natural consequences of his act. As a rule the use of a 
knife to stab or of a pistol :o shoot shows an intention to do 
#rievous bodily harm, but this is not a necessary inference. 
in drawing.it you should consider for one thing the question 
whether the prisoner is drunk or sober. [It is almost trivial 
for me to observe that a man is not excused from crime by 
reason of drunkenness. If it were so, you might as well at 

* Russell on Crimes, 7th Edition, Vol. I, page 89, 


(3) U. B.R. 1910, 2nd quarter, !7. 
{4) {1887) 16 Cox’s Cr. Cases, 306, 
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once shut up the Criminal Courts, because drink is the occasicn 
of a large proportion of the crime which is committed: but 
althwugh you cannot take drunkenness as any excuse for crime 
yet when the c ime is such that the intention of the party com- 
mitting it is one of ifs constituent element, you may look at 
the fact thit a mari was in drink in considering whether he 
formed the intention necessary. to constitute the crime. If a 
sobcr man takes a pistol ora knife, and strikes or shoots at 
some one else, the inference is thal he intended to strike or 
shoct him with the object cf doing him grievous bodily harm. 
If, however, a man acting in that way was drunk, you have to 
consider the effect cf drunkenness on his intention. In such 
cases a distinction of vital importance. occurs to which it is 
necessary to point. A drunken man may form an intenticn to. 
kill another, or to clo grievous bodily harm to him, or he may 
not; but if he did form that intention, although a drunken inien- 
tion, | he it just as much guilty of murder as if he had been sober. 
* [f you conclude that Doherty tock the life of Graham ty a 
pistol shot fired at him with intent to do grievous bodily harm, be 
would be guilty of murder even though he were drunk, but if his 
drunkenness prevented his forming such an intention, he would 
be guilty of manslaughter and not murder, though such an act m 
a sober man wouid prove an intention to do grievous bodily 
harm.’ 

If may be gathere«] from the above cases that from the year 
1819 the English law hasbeen that the drunkenness of an accusecl 
person at the time he committed the act chraged as an offence. 
may be, and should be taken into consideration on the question 
whether he did the act with the intention necessary to constiiuie 
the offence charged and that law does net require that lhe 
intention which would be ascribed toa sober man in connestion 
with an act must necessarily be ascribed to a drunkex man who 
does the sime act, 

The English law as stated in the above extracts appears 
eminently reasonable: it does not involve blind adherence io 
any rule of law, it recognizes that there are degrees of intoxi- 
cation, ‘and that a drunken man may have the cipacity for form- 
ing ihe intention necessary to constitute an act an offence. 

A voluntary drunkard like every other person isin the first 
instance presumed to have intended the natural consequenes. 
of his act, but this presumption may be rebutted by his showing 
that at the time he did the act, his mind was so alfectzd by the 
drink he had taken that he was incapable of forming the intention 
requisite for making his act the offence charged against him, 

The result of such law is that the question of inteation must 
be determined in each individual case according to the actual 
facts proved in the case according to the principles laid down. 

The Indian law has in section 86 of the Penal Code made 
an express provision regarding the Iknowledge which should 
be imputed to a voluntary drunkard committing an act which is 
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an offence when done with a particular knowledge or intent. 
The effect of the omission tomake any express provision regard- 
ing the intention which isto be attributed co such a man doing 
such an act appears to me to be that the question of intention 
is lefi to be deali with on the general principles of law, and the 
general principles of Indian law on the matter do not appear to 
me to differ from the general principles of the Englisn law 


as stated in the judgment and summings up I have quoted from. | 


The rule that a man is taken to intend the natural ‘conse- 
quences of his act is, as indicated by Mr. Justice Darling, a 
presumption which may be cebatted| by the sober man, and also 
by the drunken man: if the latter relies on his drunkenness as 
absolving him from the crime, he must show that his mind was 
so affected by the drink he had taken that he was incapable of 
forming the intention necessary to constiiute the offence charged 
against him, 

In the case before us the accused was charged with attempt 
at extortion amounting | to, robbery on the facts that he called 
out to the complainant * ‘Rich man, will you give me money or 
net? wyou do not give me money I[ will cut, you and your 
wife” und that he behaved in a violent manner using his dah 
and acting in such a manner as to lead the complainant _and his. 
wife to believe that he would carry out his threat if he could get 
at them, and they did not accede to his demand. Extortion is 
thus defined in section 383 of the Code : ‘ Whoever intentionally 
puts any person in tear of any injury to that person or to. any 
other and thereby dishonestly induces the. person put in fear to 
deliver to any person any property or valuable security, or any- 
thing signed or sealed which may be converted into a, valuable 
security commis “extortion.” A person does a ining dis- 
hovestly when he does it with the intention of causing wrongful 
gain to one person or wrongful loss to another person. Extertion 
amounts to robbery only when the offender at the time cf com- 
mitting the extortion is in the presence of the person put in 
fear, and commits the extortion by putting that person in fear 
of instant death, of instant hurt, or of instant wrongful res- 
traint. The offencier is said to be present if he is sufficiently 
near to put the other perscn in fear of instant death, of 
instant hurt or of instant wrongful restraint. 

Judging from the stite he was foundin in his father’s house- 
not long after his behavionr at the complainant’s house it is. 

probable that he was intoxicated when at the latter's house,. 
but j it appears to me impossible to believe that he was at that 
time intoxicate:| to such a degree that he did sot know what he. 
was doing, or that he did not intentionally use tie words 
he did and behave in the manner he did, or that by using. 
words and indulging in the conduct he did not intend thereby: 
to cause wrongful loss to Tha Ban and wrongful gain to him-- 
self, by putting ha Ban in fear of injury to himseif and his wife, 


and thereby inducing Tha Ban to give him money. It is a case: 
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of a drunken man who was not so drunk as to be incapable of 
forming in his mind the dishonest intention necessary to consti- 
tute the offence of extortion in case his demands had been 
acceded to. 

There may however be reasonable doubt as to whether the 
conditions necessary to constitute the offence an attempt at 
robbery were fulfilled in the case, in view of the fact that Tha’ 
Ban and his wife were at the time the accused uttered his 
threat to them inside a room the door of which could be and was 
as a fact closed against him so that he could not get at them, 

I think the accused should have the benefit of this doubt. 
Section 387, which provides punishment for putting a person in 
fear of death or of grievous hurt (not necessarily instant), appears 
to me to be the section-‘most nearly applicable to the accused's 
words and acts and the circumstances under which they were 
uttered and done. 

I would alter the conviction to one under that section and 
setting aside the Magistrate’s conviction and sentence would 
sentence accused under section 387 of the Indian Penal Code to 
rigorous imprisonment for one year. 

Harinoll, ]J— I have had the opportunity of reading the 
judgment of the learned Chief judge, and as he has set out the 
facts of this case itis unnecessary to set them out again. One 
of the main questions for consideration is whether appellant is 
entitled to be acquitted on the ground that he was drunk and 
did not know what he was doing. Section 86 of the Indian - 
Penal Code is the one that has to be construed in dealing with 
his’ plea, and having regard to iis terms and to the rule of 
English law as to how far drunkenness is an excuse for crime it 
seems to me that there can be no doubt that the words “ or 
intent” were deliberately omitted after the words ‘‘as if he had 
the same knowledge” and the inference is that, as there is no 
reason why the Indian law should differ from the English law 
in this connexion, it was intended that the same rule should be 
applied here as in England. The English rule has been clearly 
set oat in the judgment of the learned Chief Judge. It may 
be suid thit knowledge and intention are so inlimately cor- 
nected that, if the jaw gives a drunken man the sume knowledge 
asasober onein judging his actions it follows as a matter of 
course that he must be given the same intention for a man’s 
intention is only to be gathered from the working of his mind, - 
and it is the workiogs of his mind that must give him his powers 
of reasoning from which flows knowledge ; but I do not think 
that this is necessarily so. To form an intention a man must 
necessarily have the requisite knowledge to do so ; but, if he has 
certain knowledge, he must to form an intention go a step 
further than having such knowledge—in other words he must on 
the knowledge he has form the intention to do a certain act; 
and I think that is what section 86 aims at. It gives the 
drunken man the knowledge of the sober one when judging of his 
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actions but does not give him the same intention, it does uot 
render him liable to be dealt with as if he had the szme intent 
for it expressly omits to say so. As it stands amongst the 
general exceptions I think that it was enacted soas to form a 
general exception in the case of a man who has made himself 
voluntarily drunk to the ordinary presumption of law that is 
drawn when deciding whether a certain intention should be 
held to exist or not, where the intention is of the essence of the 
offence. That general presumpticn of law is that a man is taken 
to intend the ordinary and natural consequences of his acts and 
jt is that presumption that a man who pleads drunkenness is 
allowed to rebut, and moreover if he pleads that through dren- 
kenness he could not have had the intention imputed to him the 
burden of proof lies strictly on him to show that the ordinary 
presumption should not be drawn. This is laid down by 
section 105 of the Evidence Act. The concluding words of that 
section enact that the Court shall presume the absence of circum- 
stances bringing the case within the gereral exception and in 


my opinion it cannot be too strongly laid down, that where a. 


plea of being incapable to form an intention through drunkenness 
is urged, very strict proof should. be insisted on, for men who 
have made themselves drunk should not be lightly excused the 
consequences of theiracts. I therefore agree with the learned 
Chief Judge in the exposition of the law at which he has arrived, 
namely—in dealing with a man who raises the plea now urged 
in the first instance the ordinary presumption of law applies. 
He must be taken to intend the natural consequences of his 


act: ; but this presumption may be rebutted by showing his mind. 


to have beer: so affected by the drink he had taken that he was 
incapable of forming the intention necessary to constitute the 
offence charged against him. 


+ Applying this rule-to the present casé I can see no reason to 
differ from the conclusion arrived at, and the order proposed to 
be passed, by the learned Chief Judge. . 


Robinson . J —I have had _ the. advantage " of reading thé. 


judgment of the learned Chief Judge ard in that I concur. 

The question is what is the effect of section 86 of the Indian 
Penal Code and I will briefly state my view of the object with 
which that section was enacted and as to how far it excyses 


certain criminal acis and to waa extent Be relieves the doer of. 


responsibility. 


Section 85. does not apply, I think, to a case i. voluntary 
drunkenness at all. Voluntary drunkenness may result in such-a 


diseased state as to amount to insanity and when this-is.the case’ 
section 84 would apply. We are. not. however: in this Case - 
concerned wiih that matter. The question here is in-réspect of - 


a temporary condition of drunkenness and with. the question as to: 


what was the intention with which the man acted when he did: 


the acts. which form the basis of the charge. 
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Section 86 was, I consider, enacted to provide against a 
Particular intention being imputed to a drunken man as a matter 
of course because such an intent could and would righily be impu- 
ted to asober man. It was in my opinion enacted to include in 
our Code the rule prevailing in English law. The opening words 
of the section are not perhaps happily chosen, but there can be 
no‘doubt that the section is intended to apply to those cases in 
which before a particular offence can be held to have been com- 
mitted 2 particular khowleclge or intent must be esiablished. 
Where the act is done by a person in a stale of intoxication he is 
liable to be dealt: with as if he had the same knowledge ay he 
would have had if he had not been intoxicated. So where a 
particular knowledge only is essential to constitute the offence 
aud a sober man must be held to hive had that knowledge the 
intoxicated man can also be held to have had that knowledge. — 

But the Legislature in enacting this is careful not’ to say that 
he is liable to be dealt with as if he had the same intent and that 
although the intent is mentioned. in the earlier part of ihe section. 
That this was intentionally done there can be no doubt ‘and the 
result is that if a particular intent is a necessary ingredientin the 
offence it must be found to be present. When the defence is that 
owing to intoxication the accusedhad not the necessary intent 
when he dic the act he must prove the intoxication and ‘that 
it was of such a Character that section 86 would apply, otherwise 
the law requires the absence of this exception to be presumed. 

It must, be noted further that the wording of the ‘section’ is 
that he is “liable to be dealt with” as if he hud the same know- 
ledge as a sober man. This wording was I ‘consider specially 
chosen. There are many cases in which if'a certain knowledge 
must have been present to a sober mana certain intent must as 
a matter of course be held to have existed, If a‘man puts 2 
pistol to another's head and blows his brains out he must be 
held to have known ‘that he was likely to cause his death: and a 
the necessary consequence of firing off the pistol is to cause death 
he must also further be held to have intended to cause death. If 
hé had the knowledgé ‘merély he would © be guilty-.of culpable 
homicide not’ amounting ‘to fhurder but’ if he has the intent to 
cause death the ‘offerice is one ‘amounting to murder. ‘If* then 
section 86° had said the same knowledge was to be imputed to ‘the 
dirinken man as to the sober one the effect w ould have been’ that 
the same iritent-would be héld in such Gasés to have éxisted as a 
necessary consequence. This was not, however, conteniplated’ ‘and 
the words “liable to-be dealt with ?--are employed.“ Thus“ if a 
drunken man did these‘acts he‘is liablé‘to bé dealt With’ as- if he 
had the same knowledge as a sober man‘that is he is ‘liable to be ; 
convicted of-culpable homicide ‘not ‘amounting to’ murder, but if 
he can show that‘he was so drank that he:was ‘incapable ‘Of forming 
the intent to cause death'or:that he did’not' sG-interid the inten 
tion -should-not ‘be imputed fo him.” Thé state’ Gf drinketinéss 
in which he was must be-weighed': his éonduct, both “acts “and 
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words, his probable Motive and all the surrounding facts n.ust be 
considered. 


It must not be forgotten that dru: ken men can form inten- 
tions and act so as to carry them out ‘but what the particular 
‘intent was must be found and in ‘deciding what it was the fact 
of his being drupk can be considered i in the same way as any other 
‘facts. 


Section 86 embodies in my opinion the law as laid down in 
Reg. ¥. Doherty (4) and The King v. Meade (2). 


In the present case I agree that the facts are as set cut in the 
judgment of the learred Chief Judge—the man may have been 
very drunk and very shortly atier the offer.ce’ was committed was 
almost unconscious and fractically incapable. | cannét hold 
that he was in such a condition at the timé he did the acts that he 
was incapable of realizing what he was doing or cf forming’ any 
intention. His conduct was sustained ; his words and acs’ evi- 
denced a deliberate intent ; he ‘did not attack his own relatives 
aud he followed ‘the complainant and: his wife forcing his way 
through two shut doé¢rs. At thé same time I think his state was 
such that he may be given‘the beziefil of the dcubt ‘and for the 
reasons given by the ledrned* Chief Judge I concur in holding 
that'section 387 is the proper’ section usider which he should be 
convicted. I also agree in the seniénce Propesed. 


Parlett, J. —The fir st point for concider ation is what is the 
ecrréct application of section 86 of the Indian Penal Code to this 
case. That secticn must not te interpr eted as if it were to the. 
effect that a person voluntarily drunk must be presumed to have 

nad the ‘knowledge of a sane and sober man. It makes no 
mention of any presumption to be drawn, but say's tl at he shall 
be liable to be dealt with as if, when he did the act, he had the 
same Knowledge as he would have: had if he had been: sober, - [ 
think it desirable to pay close attention to che exact wording of 
section 86 because it. does not appear to me to be in accordance 
with the English law as laid down ii the recent case of King vi. 
HMeade (2). The rule i is there stated that the presumption that a 
man intends the natural ' consequences of his acts may. be rebutted 

“in the -case “ofa man who i is drunk by showing his mind to"have 
been $0 affected by the drink he had taken that he was incapable 
of knowing that what he was doing was dangerous, f.¢., likely: to 
inflict ser ious injury." Assuming ‘that the learned : Judges were 
referring to cases of yoluntary drunkenness, it appears to me that 
séction 86 of the Indian Penal Code expressly forbids the appli- 
cation of such a rule in: India, and lays: down that however- 2 
person's knowledge” or - capacity of knowing may, have been 
affected by the drink. he has taken, he is still liable fo he dealt 
with as if, when he. did the act, he had the: ‘same knowledge as he 
himself would in fact have had if he bad been: sober. - What: 
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knowledge he would have had if sober is a matter of fact and open 
to himto prove if he can. Thus an untutored savage might. 
prove that never having seen or heard of a firearm before he 
would, if sober, have been totally devoid of knowledge of its lethal 
properties. Usually however it will be a matter of inference, 
well nigh irresistible, as that any sane and sober person knows. 
that to strike another in the face with the fist is likely to cause 
hurt. 

The knowledge which an accused would have had in his 
sober state being determined, it forms an important element in 
deciding what was his intention in doing the act. But it is-not 
the only one. His words and conduct as well as the other atten- 
dant circumstances must also be considered; and whereas his. 
actual state of mind at the time of doing the act under the in- 
Huence of drink is expressly excluded from consideration by sec-- 
tion 86 when his knowledge is in question, 1 think it may and 
should be taken into ‘account when deciding upon the intention. 
with which his act was done. A strange man who unbidden in- 
vades a woman's house may be assumed to know that he will 
annoy her: that knowledge will still be imputed to him if he is. 
voluntarily drunk, but he may, if he can, prove that his intention. 
in entering was merely to find a place to sleep off the fumes of. 
liquor, and the fact of his being intoxicated may be taken into- 
account in deciding the matter, 


In the present case there is no suggestion that the accused if 
sober would not have known both that his acts and words would. 
put the complainant and his wife in fear of injury, and also: 
that if he obtained the money he demanded wrongful loss and 
wrongful gain would be caused, and he is therefore liable to be 
dealt with as if, when he did the acts and uttered the words, he 
knew that those results would follow. In the case of a sane and. 
sober man the only reasonable inference would be that he intended 
thers to follow, The only circumstances I find which tend to- 
weaken this inference are that he was distantly connected with 
complainant, that he actually stole nothing and that he was: 
drunk. The first is of little weight. As to the second he only 
wanted money and'there is no reason to suppose there was any 
lying about where he could get it, while it is clear that as soon as. 
the thugyi sounded his gong accused bolted to his father’s. 
house and there composed himself tosleep.. His conduct in that 
respect alone suffices to negative the plea which apparently he 
intended to set up that his mind was so obscured ‘by drink that. 
he was incapable of forming any intention atall. T find nothing. 
to indicate that his intention was to cause’ariy other than the 
natural and_ almost inevitable results of his acts and words, and! 
I therefore,consider that the intention of causing them’ must be- 
imputed:to “him: I agree that thére may bé-a-doubf as to whether: 
the offence of robbery by extortion: was completed and coricur in 
the-proposed ‘order and seniénce. * ~’” 
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Youtig, J.—The criminal responsibility of a drunkard is dealt 
with in sections 85 and 86 of the Penal Cocle. 


The former section provides that nothing is an offence which 
is done by a person who by reason of intoxication is incapable 
of knowing the nature of his act or that he is doing what is wrong 
or contrary to law provided that the thing which intoxicated him 
was administered to him without his knowledge or consent. 


The Jatter that when an act done is not an offence unless 
done with a particular knowledge or intent the voluntary drunkard 
is to be dealt with as if he had the same knowledge as he would 
have had if he had not been intexicated. The proviso to the 
former section shows in my opinion that if the thing which 
intox.cated him has been self-administered or administered to him 
with his knowledge or consent,,in other words if he is a volun- 
tary drunkard, then though by reason of his intoxication he is as 
a fact incapable of knowing the nature of his act or that it is 
wrong or contrary to law, such incapacity so arising will not 
excuse him, 

Offences under the Code viewed in connection with these 
‘two sections would seem to fall into various classes. The first 
consists of those acts which in order to be offences are not de- 
clared to require any intention or any knowledge on the part of 
the agent, as for example the offence of kidnapping a person 
‘from British India or a minor from lawful guardianship, of com- 
mitting rape, ov the committing of a public nuisance. 


In such cases a drunkard could not excuse himself by plead- 
ing that he did not know or intend to do the act, for the Code 
declares ihe mere commission of the act to be an offence. 


In the second Glass of cases the Code requires an act to be 
‘done knowingly or voluntarily in order to be an offence without 
specifying any particular knowledge as requisite ; fur example to 
ciuse hurt is not an effence, unless it is caused voluntarily, 
sections 319, 321. 


A man is said to cause an effect voluntarily when he causes it. 
‘by means whereby he intended to cause it, or by means which at 
the time of employing those means he knew .or had reason to 
“believe to be likely to cause it. 


In my opinion this vague unspecified knowledge follows from 


acknowledge of the nature of theact. The agent cannot know the - 


one without knowing the other ; as Mr. Mayne says “A man is 
properly said to be ignorant of the nature of his act when he is 
ignorant of the properties atid operation of the external agencies 
which he brings into play” (paragraph 185 of his work on Cri- 
minal law). 

In such cases also therefore ignorance due to voluntary 
-drumkenness is I think no excuse in. law. . 

In each of these cases however the result will be different and 
the drunkard will be excused if he can show that his habits have 
‘produced a fixed or even an intermittent state of unsoundness of 
mind of the requisite character, as for example if a drunkard 
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commits an offence ina state of delirium tremens. In such a 
case section 84 will apply as stated by Mr. Mayne in paragraph 
200 of his work. : 

A third class of cases arises when an act to be an offence has. 
to be committed intentionally and the intention is not specified as. 
for example in sections 224, 225, 228 of the Code. 


In most cases intention has to be interred from the nature of 
the acts done and from all the circumstances of the case and in 
my opinion if a drunkard by reason of his drunkenness does not 
know the nature of his act, he cannot be presumed to have 
intended the consequences of that act and therefore in cases. 
when an act is not an offence at all unless it is done intentionally,. 
drunkenness in my opinion is an excuse. 

It must of course be remembered that by reason of section 105: 
of the Evidence Act the drunkard will be presumed to know the 
nature of ‘his act and the onus of proving that he did not will lie 
upon him. 

There are also many acts in the Penal Code which are de- 
clared not to be offences unless‘done with a particular intention 
or knowledge. To these section 86 applies. I agree with the 
learned Chief Judge whose judgment I have had the advantage of 
perusing that the word particular in this section is synonymous 
with specified. These acts are clivided into two classes, the first: 
consisting of those acts in which a specified knowledge on the 
part of the agent is sufficient to constitute the act an offence, as 
for example in cases of aduitery, defamation, culpable homicide 
and even murder if the circumstances are such as to bring the 
act within the 4th clause of section 300, while the second class 
consists of those acts in which a specified intention on the part of 
the agent is requisite to cause them to be offences, as for example 
in cases of murder which do not fall within the clause abovemen- 
tioned and in all cases in which the definition contains the words. 
clishonestly, fraudulently and the like as in theft, robbery, forgery. 
In all these cases the intention must be proved. In the case of a 
man who is not drunk, the proof of intention is almost invariably, 
a matter of inference, and when the result of a man’s acts is the 
natural or necessary consequence of those acts, an intention to- 
have produced those consequences is almost irresistibly inferred 
from his having done them with the knowledge that those conse-. 
quences were the natural or necessary results of his acts. 


The justification for drawing the inference weakens in propor- 
tion as the result produced is the probable, likely, unlikely or- 


‘improbable consequence. 


Section 86 is two-fold :it deals both with acts which are offen-. 
ces if done with a specified knowledge only or if done with a 
specified knowledge or with a specified intent and secondly with 
acts which are offences only if done with a specified intent. 

Its provisions however are the same with regard to both. 
classes and it enacts that the voluntary drunkard is to be dealt: 
with as if he had the same knowledge as he would have had if he- 
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had not been intoxicated. This means in my opinion that the 
voluntary drunkard must in the first instance prove to the Court 
that owing to his intoxication he had not the same knowledge in 
relation to the offence, as he would have had if sober. The onus 
of proving this will be upon him and the contrary will be pre- 
sumed, vide section 105 of the Evidence Act. 


If he fails to prove this and it is hardly necessary to say thata 
‘drunkard is often fully conscious of what he is doing and’ what 
are the nttural consequences of his acts, then section 86 will not 
‘apply at all and an intention to have praduced those consequen- 
ces will be presumed or not just as it would be in the case of a 
sober man. , 


If however he succeeds in satisfying the Court that asa fact 
and owing to his drunkenness he had not the same knowledge as 
he would have had if scber, then the section provides that he is 
to be dealt with as if he had the same knowledge, and if his 
knowledge when sober would have included the particular know- 
ledge required to constitute an act an offence, he is liable to be 
dealt with accordingly and convicted. Therefore a drunkard 
may always be convicted for acts which only require a particular 
knowledge, in order to be offences assuming he would have had 


thit knowledge when sober. He may therefore always subject 


to this assumption be convicted for such: offences as culpable 
homicide, the causing of hurt to a man, or harm to his property, 
or defamation. But the section does not say that such a man is 
to be dealt with as though he had the same knowledge and inten- 
tion as he would have had if sober. The term “ intent’? is care- 
fully omitted in the second part of the section though present in 
the first part, and the whole wording is I think studiously chosen. 
Knowledge on the part of the drunkard is not to be presumed. 
He is only to be dealt with in the same way as if he had had that 
knowledge. From actual knowledge it is possible to presume 
intent. From a knowledge that had by law to be presumed, it 


might have been argued that intention must also be presumed in- 


law. The Legislature was therefore careful not to say that a 
voluntary drunkard should be presumed to have the same know- 
ledge as he would have when sober, but stated that he shculd be 
dealt with as if be had that knowledge which exhypothesis he did 
not have : and lastly as it intended that drunkenness should be an 
excuse for certain offences, it used the indeterminate term ‘' shall be 
liable to be dealt with.” In cases therefore when a specified 
intention is an essential ingredient of the offence as for example 
in all cases of theft, robbery, dacoity and wherever an act in 
order to be an offence must be done dishonestly as defined in the 
Code, drunkenness is an excuse in my opinion, provided the drunk- 
arc proves that he had not as a fact the knowledge which would 
enable the requisite intention to be inferred. 


There are also acts which are already offences but which 
become more heinous if done with a specified intent or know- 
ledge. 
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In these cases the sime principles will apply : tf the intent is 
essential to constitute the oHence the drunkard cannot be con- 
victecd of the more heinous offence, though he may be convicted of 
the less aggravated offence, if intention was not essential to such 
offence as for example a drunkard who can rebut the presumption 
of intention cannot be convicted of kidnapping a child under 
ten with the intention of robbery, but he may be convicted of 
kidnapping if the child was under lawful guardianship. Lastly in 
offences where voluntary drunkenness is an excuse it will often 
be found that the offence is composite or resultant in other offences 
for which he may be convicted. ‘Thusifin committing robbery he 
inflicts or attempts to inflict hurt, or if in committing house- 
breakings he damages person or property, though he cannot if he 
brings himself within section 86 be convicted of robhery or house 
breaking, he may be punished for the hurt he inflicts or attempts 
to inflict or for the damage he causes to property or again if he 
thieves when drunk and retains when sober it is quite possible 
that he could be found guilty of criminal misappropriation. 

In the case under consideration the accused has been convicted 
of an attempt at robbery armed with a deadly weapon. As either 
theft or extortion is an essential ingredient in rebbery and as 
each requires intention on the part of the agent: as an essential 
factor to constitute the olfence, it follows that in my opinion the 
accused could not, if he had succeeded in his attempt, have been 
convicted of robbery provided that he satisfied the Court that 
owing to his intoxication his actual knowledge of what he was 
cloing was-not such as to justify the presumption that he intended 
to cause wrongful gain to himself. If he could not have been 
convicted of the consummated act, he could not in my opinion 
have been convicted of the attempt. But on the facts which are 
set out in the judgment of the learned Chief Judge I am clearly of 
opinion that as a fact he knew quite well what he was doing and 
did asa fact intend to cause wrongful gain to himself. His 
appeal therefore to section 86 in my opinion fails. I also agree 
that taking all the circumstences into consideration it is passible 
to consider the case to have been an attempt at extortion rather: 
than at robbery and in the order and sentence propcsed. 


Before Sir Charles Fox, Chief Judge, and Mr. Justice 
Hartnoll. 


MA MYA zw. FELIX SLYM. 


May Aung-—for appellant (respondent), 
P, N. Chari—for respondent (petitioner). 


Illegitimate children—riule as fo custody—mother gencrally ’ proper 
custodian, 

In dealing with the custody of the illegitimate children of parents in this 
country whose personal law is obscure, the rule that the desire of the mother 
of such a child as to its custody is primarily fo be considered, should be 
adopted. * 


vi] LOWER BURMA RULINGS. 117 








Barnardo v, McHugh, (1891) L.R. App. Cases, 388, referred to. 1912, 
Fox, C.J.—The District Judge overlooked or did not appreciate as Se 


the fact that the children are not legitimate. It is unnecessary to Tw. sever 
decide whether the girl is an European Brilish Subject and the boy ee es 
isnot such under the definition in the Guardian and Wards 

Act. Under English law an illegitimate child is regarded as 

nobody’s child, and neither the father nor the mother has any 

absolute right to the custody of their illegitimate child—see 

Trevelyon on Minors, page 77. 

In dealing with the custody of illegitimate children the Courts 
in England are governed by equitable rules and exercise equit- 
able jurisdiction. One of those rules is that the desire of the 
mother of an illegitimate child as to its custody is primarily to be 
considered—see Barnardo v. McHugh (1. 

This equitable rule should I think be adopted in the case of 
parties in this country whose personal Jaw is obscure. 

There is nothing against the present character of the mother, 
whereis the father is stated to be again living in adultery. 

The suggestion that the mother is not quite compos mentis 
appears to have little foundation. I weuld allow the appeal, 
reverse the order of the District Court and dismiss the father’s 
petition to be appointed guardian of the children with costs to be 
paid by him. 

I would also order that he p.y the respondent’s costs of this 
appeal—three gold mohurs allowed as advocate’s fee. 


« 


Rartnoll, J—I concur. 


: ‘ ae a Civil Revi- 
Before Six Charles Fox, Chief Judge, and Ma. Justice Hartnoll. sion No.-125, 


of 1911. 
"t, VYTHALINGAM THINGANDAR. —as 
ky VERIAR | 2. PAKIRI AMMAL. May 13th, 
2. 


2. VERIAH 3. RANGAMA. 19%. 
3. SUBIAH 


4. HENRY BICTJAR. 
5. RAMANATHAN REDDIAR. 


N,N, Burjotjee—for applicants. 
Villa and J. R. Das—for respondents, 
Application to suc in forma pauperis—rejectzon ty Court—compulsory 
nature of provistous of law—Rules 2, 3, and 5, Order XXXI11, Civil Procedure 
Code, 1908. : 


Under Rute 5 of Order XXXII, Civil Procedure Code, a Court is bound 
to reject an application which is not framed and presented in accordance with 
the provisions of Rules 2 and 3 of that Order. y 


Even if we have the power to interfere with the order in 
revision, we cannot do so. 





(1) (1891) L.R. App. Cases 388. 


1912. 





NASSIAH 


uv. 
VYTHA- 
LINGAM 
THINGAN- 
DAR. 


Civil Mis- 
ccllancons 
Appeal 
No, 158, of 
1911. 


June 19th, 
1912. 
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Rule 5 of Order XXXII provides that the Court shali reiect an 
application for permission to sue as a pauper (a) where it is not 
framed and presented in the manner prescribed by Rules 2 and 3. 


This application was not framed in such manner in as muchas 
the verification of the statements in it was not in accordince with 
the verification prescribed for pleadings. 


Rule 5 leaves no option in such a case and the Court is bound 
to reject a deficient application. 


We express no opinion as to whether such rejection precludes 
or does not preclude a similar application being presented with 
a correct verification. 


“This applicition is dismissed with costs—two gold mohurs. 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Hartnoll. 


1, MA THIT. 

2. MAUNG AUNG THA. 
MA SAW z. 3. MAUNG CHEIK. © 

4 MAUNG PO HLA. 

\5. MA NYEIN HLA. 


Ba Saing—for appellant. 
C, Brown—for respondents. 


Probate—Leliers of Adiministralion—failure to appoint executor uiuder 
a will—action of lega'ces—minor—guardian—sections 183, 187, 198, 215; 
Indian Succession Act, 1863, 


if by the will of a deceased person, no one is appointed an executor, it is 
open to the Court to grant Letters of Administration with the will annexed 
under sectiun 198 of the Indiati Srccession Act to one of the persons having a 
beneficial interest in the estate. Under section 183 of the Act, lelters cannot 
be granted to a minor : nor under section 215 of the Act, to the guardian of a 


. minor when that minor is not the sole residuary legatee. 


Fox. C, J.—The testa:rix having been a Christian, prob ite or 
letters-of-admininistration with the will annexed should be taken 
out by somebody, otherwise under section 187 of the Indian 
Succession Act the legatees acquire no tile to the property. 


In the will four persons are named as the testatrix’s heirs, 
amongst them is Tun Nyun, the son of the applicant. No one is 
expressly appointed executor. It is open to the Ccuri ta grant 
letters-of-administration with the will annexed under section 198 
of the Act to one of the persons having a beneficial interest in the 
estate, but Tun Nyun being a minor such lJetters cannot under 
section 183 be at present granted tohim: and as he is nota sole 
residuary legatee, letters could not be granted to his mother, the 
applicant in the case, under section 215 of the Act 
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The order of the District Judge dismissing the application was 
right, but the reasons he gives were not altogether correct. The 
appeal is dismissed, but at the same time it may be pointed out 
that in the case of a Christian it is very desirable that one of the 
adult heirs should apply for letters-of-administration in order that 
complications as to title to the property should be avoided. In 
the present case it would appear that some money is payable by 
Government to the estate. This affords a further reason for the 
‘taking out of letters-of-administration. 


Hartnoll, J.—I concur. 


ee 


Privy Council 
(On appeal from the Chief Court of Lower Burma.) 


Before Lerd Macnaghten, Lord Atkinson, Lord Shaw, Sir 
John Edge, and Mr. Anteer Ali. 

1. MOOSA GOOLAM ARIFF. 

2. HOOSAIN GOOLAM ARIFF) Minor children of Goolam 

3. SALAY GOOLAM ARIFF Ariff by their guardian 

4. RASOOL BI BI ad-litem Saiboo Bi Bi. 


5.(2) MOOSA GOOLAM ARIFF 
(6) HOOSAIN GOOLAM [| Legal representatives of 


ARIFF. Hafiz Bee, deceased. 
(c) SAIBOO BI BI 
6. SAIBOO Bi BI -7. MARIAM BI BI 
8. AHMED CASSIM PATAIL 9. EBRAM CASSIM 
PATAIL 
10. DAWOODJEE MAHO- 11. MAHOMED CASSIM 
MED MASHA. -PATAIL 
12, ISMAIL CASSIM PATAIL 13. MAHOMED EBRAHIM 
MUNEE 
14. SALAY CASSIM PATAIL 15. MAHOMED HASSIM 
PATAIL 


16. THE GOOLAM ARIFF 
ESTATE COMPANY 


v. 


1. EBRAHIM GOOLAM ARIFF. 
2. P. C. SEN, oFFICIAL RECEIVER. 


_ Company Law—rcgistration of companies—Certificate of incorpora- 
tion conclusive—Subsequent etiquiry as to compliance by the Registrar of 
’ Companies with conditions of incorporation precluded—Res judicata 
Sections 6 and 41, Indian Companies Act, 1882--Section 13, Explanation H, 
Civl Procedure Code, 1882. 2 
The validity of certain conveyances made bv a Mahomedin were 
established in a suit; but the validity of the incorporation of a Company, 
registered subsequent to the making of the conveyances bit prior to the 
filling of that suit was jeit undetermined. In a suit brought later to 
determine this point, the two main issues were 


1912, 
MA Saw 


v. 
Ma Tut, 


—— 


1912, 


Moos. 


GooLan 


AkIWF 


wv. 


EBRAHIM 
GooLaM 


ARIFY, 


—— 


June 26th, 


1912 


. 
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fa} Is the certificate of incorgoralion of a Company conclusive that 
all previous requisitions have been complied with and does it preclude any 
enquiry as to the regularity of the prior proceedings ? 

1b) Was this quest.on raised by the suit ‘tres judicata” ? 


‘On the first issue it was held that once the ceitificate is given the 
validity cf the incorporation of a company cannot be questioned on the 
ground that the conditions of registration (c.g. the requirement that there 
must be seven subscribers tothe memorandum of association) prescribed by 
the Companies Act were not duly complied with, 


On the second issue it wos held that as all the facts on which the Jatter 
suit was based were known to the plaintiff and were stated at length in the 
proceedings in the previous suil, as no further evidence would have been 
needed and as nothing was wanting save the addition of an issue the point 
ought ta have been raised in the earlier suit and the later suit was therefore 
barred by section 13, Civil Procedure Code, 1882. 


PecPs Case, 2 Ch. A.C, 674; Oakes v. Turquand, L.R., 2 English and 
Trish’ Apprals, 325; Kameswar Persiiad vy. Rajkumari Rutlun Keer, 19 
Indian Appeal, 234; followed. In re National Debenture and Assels 
Corporation, (1891) 2 Ch., 505, referred to. 

This was an appeal from a judgment of the Chief Court of 
Lower Burma on its Appellate Side. 


The judgment of their Lordships of the Privy Council was 
delivered on the 26th June 1912 by— 


Lord Macnaghten.—The Record in this case is more than 
co-ordinarily confused and the story is somewhat complicated. 
But for the purpose of this Appeal the material facts may be 
stated in a few sentences. 

One, Uadjee Goolam Ariff, a wealthy Mahomedan merchant 
residing at Rangoon, being dissatisfied with the conduct of his 
two elder sons, was minded to dispose of the bulk of his property 
for the benefit of his two junior wives and his five younger - 
children, Who were all minors at the time. ‘With this object he 
applied for and obtained five separate orders under the Act of 
1890 for the appointment of one and the same person as guardian 
of each of his minor children in order that the children by their 
guardian might accept the benefits which he inlended to confer 
upon them. Being also desirous that his property should 
remain in One mass, intact and undistributed, he procured the 
registration of a limitecl Company called the Goolam Ariff Estate 
Company, Limited. To this Company in return for shares there 
was transferred so much of his property as was ietained by him 
together with the undivided shares in his estate which he had 
conveyed to his junior wives and his minor children. 

Hadjee Goolam Ariff died on the 15th of May 1902, having 
made his will on the 19th of the previous month. It was proved 
by his eldest son, Ebrahim Goolam Ariff, one of the executors 
therein named on the 23rd of June 1902. - From that time to the 
present there has been continuous and persistant litigation in 
which Ebrahim Goolam Ariff has endeavoured to set aside the 
disposition which his father made. In all these attempts 
Ebrahim Goolam Ariff failed except in his appeal in the present 
suit to the Chief Court of Lower Burma. On that appeal the 
order was made from which the present appeal to His Majesty 
has been brought. : 
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The object of the present suit was to have it declared that 
the Goolam Ariff Estate Company, Limited, was not duly 
incorporated, and that the property conveyed'to the Company 
should be transferred ‘‘to the persons entitled to the same.” 
The validity of the conveyances to the testater’s junior wives and 
his minor children had been established in a suit No. 146 of 1902, 
which ultimately came before this Board. But the validity of the 
incorporation of the Company had not been expressly determined. 


' The main grounds of defence to the present suit were— 


(1) that the certificate of incorporation of the Company was 
conclusive ; and 


(2) that the question raised by the suit was“ rcs judicata.” 


The- question framed to meet these points were both answered 
by the Court of Appesl in favour of the Plaintiffs. In their 
Lordships’ opinion both ought to have been answered in favour 
of the Defendants, who are the present Appellants. 


In dealing with the first question their Lordships will assume 
that the conditions of registration prescribed by the Indian 
Companies Act were not duly complied with, that there were not 
seven subscribers to the memorandum of association, and that 
the Registrar of Companies ought not to have granted a certificate 
of incorporation. As amatter of fact a certificate of incorporation 
was granted. In their Lordships opinion the certificate of 
incorporation is conclusive for all purposes. 


The provisions of the Indian Companies Act of 1882 as 
regards the incorporation of companies are the same as those 
contained in the Imperial Act of 1862, except that it is specially 
provided in section 40 of the Indian Act that it is not the duty 
of the Registrar to require evidence as to whether the subcribers 
to the memorandum are competent to contract. Probably this 
provision was introduced because according to the Indian law the 
contract of an infantis not voidable but void, and it would lead 
to endless confusion and expense if the Registrar were to 
take upon himself the duty of ascertaining whether the signatcries 
to the memorandum were or were noi of full age. 


In England the question whether the Registrar’s certificate 
is conclusive was decided so far back as 1867 by Lord Cairns 
sitting in the Court of Appeal. In Peel's case 2, Ch. 674 (1) after 
sigmature and before registration a proj osed memorandum of 
association had been altered without the euthority of the sub- 
scribers so materially that in the words of Lerd Cairns, “the 
alteration entirely neutralised and annihilated the original execution 
and signature of the document. The Company, however, 
was registered and the Registrar gave his certificate of 
incorporation It was objected that the memorandum of associa- 
tion had not been signed by seven or indeed by any subscribers 
and that the provisions of the Act had not been complied 





(1) 2, Ch. A.C, 674, 
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1912. with. To that proposition Lord Cuirns assented. But “ 


the 

Moosa _- cel'tificate of incorporation,” he said “is not merely frima facie 
Gooram answer buta conclusive answer to such objection. When once 
' ARIFE the certilicate of incorporation is given nothing is to be enquired 
" Le: into as to the regularity of the prior proceedings.” That was a 

BRAHIM : Reape aa does : : . 

Gooram Plain and direct decision on the point. The observations of Lord 
ARIFP. Chelmsford in Oakes v. Turquand, L.R. 2, E. and 1. Appeals, 
nee 325 (2) are to the same effect. 1 think” said his Lordship, 
“that the certificate prevents all recurrence to prior matters 

essential to registration, amongst whichis the subscription of a 
memcrandum of association by seven persons, and that it’ is con- 

clusive in the case that all previous requisites had been complied 

with.” Ondoubtedly Lord Cairns’ decisicn has been cavilled at. 
For instance In Re National Debenture Corporation, 1891, 2 . 
Chancery, 505 (3), a Judge as first instance declined to treat a cer- 

tifcate of incorporation as conclusive which had been as was 

supposed subscribed by six persons only. On appeal, however, 

further evidence was admitted and it was found that the memoran- 

dum had in fact been subscribed by seven persons. On that 

ground the Court of Appeal reversed the decision appealed from. 

But unfortunately the learned Judges of Appeal made some obser- 

vitions to the effect that if the learned Judge had been right as to 

the facts his decision in point of law would have been correct: 

These observations were mere dicta and besides the Court of 

Appeal could have had no jurisdiction to reverse Lord Cairns’ 

decision, In their Lordships’ opinicn that decision is of unques- 

tionable authority untouched by any subsequent decision and 
unimraired by any dictum in any Superior Court, although the 
Legislature thought ft no doubt for good reasons to set the 

matter at rest by the Imperial Act of 1900, which put the words 

of Lord Cairns and Lord Chelmsford ina legislative enactment 

repeated in the Imperial Act of 1908. 


Yheir Lordships are prepared to go further and to say thai in 
their opinion, even if there were no authority to guide their 
decision, the matter would seem to them to be absolutely plain 
on the words of the Act. The use of the word “ otherwise" in 
section 6 shows that the statutory condition that the memorandum 
of association must be signed by seven persons is as mucha 
condition ‘of registration as any other requisition to be found in 
the Act which is preliminary to registration, and apparently 
essential. ; 

This view is sufficient to determine the case in favour of the 
Appellants, hut inasmuch as the question of res fudicala was very 
fully argued their Lordships do not think it right to absiain from 
dealing with it. one: ; 

Section 13 ‘of the Code of Civil Procedure of 1882 enacts 
that :— 


_ “No Court shall try any suit or issue in which the matter cirectly or 
“substantially in issue has been directly and sub tantially {n issue in a former 








(2) L.R.2 English and Irish Appeals, 325. 
(3) (1891) 2 Ch., 505. 
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“ suit between the same pasties or between parties under whom they or any 

“* of them claim litigating under the same title ina Cuurt of jurisdiction com- 

“ netent to try srch subsequent suit or the suit in which such issue has been 

- subeetuently raised ard has been teard and finally decided by such 
ourt. 

Then Explanaiion 2 of that section declares that :— 

“Any roatter which might and ought to have been made ground of 

“defence or attack in such former suit shall be deemed to have been a matter 
«* Girectly and substantially in issue in such suit.” 

It was admitted by the learned Counsel for the Respondents 
that the alleged invalidity of the incorporation of the Goolam 
Ariff Estate Company, Limited, might hive been made a ground 
‘of attack in the suit No, 146.of 1902, in which the validity of the 
clispasitions made by Hadjee Goolam Ariff was attacked. 


1912, 
Moosa 
GouLlan 
ARIF 
UV. 
EBRAHIM 
GooLatt 
ARIFF, 


— 


That it ought to have been madea ground of attack in that - 


suit appears to their Lor dships to be equally clear. Al! the facts 
on which the present suit is based were known to the Plaintiff and 
are stated at length in the proceedings of the former suit. No 
further evidence would have been needed. Nothing was wanting 
but the addition of an issue on the point. The case is plainly 
within the ruling of this Beard in the case of Kameswar Pershad 
~v. Rajkumari Rutiun Ker (4). 

Their Lordships therefore think that the question raised i in the 
present suit is res judicata, and on that ground as well, as on the 
ground that the certificate of incorporation is conclusive, their 

Lordships think that the suit fails and ought to be dismissed. 

Their Lordships are therefore of opinion that the appeal ought 
to be allowed and the suit dismissed with costs both here and 
‘below, and their Lordships will humbly advise His Majesty 
accordingly. 


Before Mr. Justice Robinson. 
(Original Civil Jurisdiction.) 


HING NAM HIF KEE v. THE BATAVIA SEA AND FIRE 
INSURANCE CO. m 


V. fF. N. Stvaya—for plaintiff, { &cDonaeli—for defendant 


Tusurance Law—fre insurance—conditions of issue of pelicy—failure 
to cca ply therewith—penalties consequent. thereon. 


A insured his hotel with B but failed fe notify a subsequent insurance 
‘on the same property. He also failed to submit his claim for damages done 
by fire within 2 month from the dale of the occurrence. Two of the con- 
ditions upon which the policy issued were :— 

{a} That faiture to notify assurances made with other companies resulted 
in a forfeiture of the right of recovery ; and (bd) that notice of loss or damage 
by fire had to be given to the Company within one month, 





(4) 19 LA. 234. 
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Heid,—that both were conditions for which B hada right to stipulate 
and precedent to the attaching of any liability on B, 


The fact that A was inprison and could not give the notice required by 
the policy to B did not excuse him. 


Sulphite Pulp Company v. Faber, XI Times Law ‘Reports, 547; 
Roperv. Lendou, 28, L. J. R., QO. B., 200; referred to. 


Plaintiff insured the furniture and fittings in his hotel with 
the defendant Company for Rs. 5,000 on the 3rd January 1910 
and the policy was renewed onthe 3rd January 191]. A fire 
occurred on the 18th November and pliintiff claims Ks, 5,000 
under the policy. 


Defendant raised two legal objections based on the con- 
ditions noted on the back of the policy, and as none of the facts 
necessary for the consideration of these legal objections are in 
dispute I framed two preliminary issues, The objections are 
based on conditions 5 and 8. The policy is issued subject to the 
conditions printed at the back and the notice of the assured is 
specially drawn to these conditions by a note in large type at the 
foot of the policy. The conditions runs as follows :—5. Assur- 
ances made with other Companies on property assured by this 
Company must be noticed either in, or by endorsement upon the 
policies granted by this Company. Persons neglecting to notify 
such assurances with other Companies, will forfeit their right. of 
recovery on this Company. 8. If any loss or damage by fire be 
sustained on property assured with this Company, the person 
assured is fortliwith to give notice of such loss or d:mage at ihe 
Company’s office; and as soon as possible after, and within one 
month at the utinost, to deliver into the Company as exact an 
acccuut of the particulars and amount of such loss or d:mage as 
the nature of the case may admit. 


It is not denied that subsequent to taking out this policy the 
plaintiff insured the same furniture and fittings for a sum of 
Rs. 10,000 with the Scotlish National Fire Insurance Compary 
shortly before the fire occurred. The orly argument that Mr. 
Sivaya was able to put forward for the pl iniiff as regards con- 
dition 5 ‘vas that that condition related only to insurance already 
effected prior to the insurance in the suit and no: to tl se taken 
out subsequently. I am unable to see that the clause can be 
limited in this way. It relates. to insurances m-de with cther 
Companies and the argument appears to rest entirely on the fact 
that the expression ' "must be noticed in” i is used, but the ex: 
pression is not merely “ noticed in” but “' by endorsemert upon,’ 
Mr. Por ter in his Laws of Insurance, 3rd addition, page 188, points 
out “The importance of being informed of the names of the 
offices which are jointly interested in a risk is obvious to all who 
have any acquaintance with the law and practice of insurance, 
and nothing therefore can be more reasonable than that the . 
persons assuring should stipulate fcr information being given as 
to the offices in which other insurances are existing or are sub- 


ho 
Yr 
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sequently taken out; and it is competent for them to stipulate 
that if any erroneous or untrue representation be made on this 
point the policy shall be Void, and if they do so, the Courts 
cannot hold any part of the representation immaterial. Breach of 
a condition thx other insurance shall be notified to the granter of 
a patrticulie policy and notice thereof endorsed on the policy or 
otherwise recognised by the granter, is, unless waived, absolutely 
fatal to any claim on the policy.” The necessity for insisting 
on information as to both prior and subsequent insurances is per- 
fectly clear and has already been recognised. The condition was 
clearly intended by the parties to be a condition precedent to the 
attaching of any liability: for the condition itself Liys down thit 
if it be not complied with. the assured will forfeit his right of 
recovery. hat a fire insurance company has the right to stipu- 
late for such conditions cannot be contested and it seems hardly 
necessary to quote authority. I. will however quote from the 


judgment of Lord Russel of Killowen, CJ., in the case of the’ 


Sulphite Pulp Company v. Faber (41). The conditions were 
the same as the condition I have to consider, but also provided 
that should any insurance cease that fact must be notilied by the 
insured to the Company. The learned Judge stys “Next, as to 
clause 5 of the North British Policy. The essential part was that 
the Compiny was to hive notice if any insurance previcusly 
effected ceased. He took that to be any risk elfected before the 
policy in question. It was quite clear th tt that part of the ‘clause 
had not been complied with. Not only the North Bri ish risk 
bat further risks ceased without notice to the defendants. For 
~what followed from that they had to look to clause 6 in the North 
British Company's policy. [Tf notification had been given the 
insurer had the option to cancel the policy, in which case the 
assured would get back the unearned portion of the premium. 
In his Judgment it was a clear condition on failure to comply with 
which liability ceased, and the policy came to an-end.” “It was 
a condition which went to the root and substance of the contract 
awhich had been broken ; and the Plaintiffs could not recover”. 
The principle is exactly the same in the present case. There are 
many other decisions also holding that such a condition as this is 
a condition precedent and that breach of it prevents the assured 
from recovering anything from the Company. 


As to condition 8 it is admitted that notice was not given and 
that no account was admitted of the loss suffered within one 
‘month. But it is urged that the morning following the fire 
plaintiff was arrested by the Police on au charge of arson and that 
he was detained in prison and it was impossible therefore for him 
to have either given the notice forthwith or to have submitted 
the account within the time limited. As to whether notice is a 
condition precedent in such a contract as this that must. be judged 
‘by the intentions of the parties as appearing in the document. 





(1) X1 Times Law Reports, 547, 
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Wins Nam It has been held to be a condition precedent and doubts have 
Hip Kee also been expressed as to whether it is a condition precedent, 


THE but I den't propose to go into them as Mr. McDonnell did 
Baravia not press that point in his objection based on condition’ 8.. 
Sxa ann He relies on the fact that an account was not submitted within 

Fire one month. However, even admitting that it was impossible for 


INSURANCE’ pjaintiff to have submitted the account within one month, the 
eure question remains whether that is any adequate reply to the objec— 
tion raised. Mr. ! orter in his work lays down that the contrac- 
tual limitation will not be extended on the gronnd that the 
assured was in prison at the time of the loss and so continued 
until his deith, and bases this on an American judgment which I 
have been unable to consult. It is clear, however, that condition 
8 is intended by the pirties to be a condition precedent to the- 
attaching of any libility on the Company. The condition is. 
again a condition which it is obviously right and proper for the: 
Company to demand and that they should be informed of the 
exact amount of loss claimed at the earliest possible time after the 
fire, is obviously necessarv. The fact that plaintiff was unable: 
under circumstances, which he could not control, to make the 
‘report in time does not excuse him. In Welford and Otter 
Barry’s Fire Insurance at page 251 it is pointed out in respect of 
nolice that where itis a condition precedent if the claimant fails: 
to givé notice he will be precluded from enforcing the policy, 
even though circumstances beyond his control have rendered it 
impossible for him to give the notice within the prescribed time. 
and it has, in fact, been given at the earliest possible oportunity. 
Cases are there quoted in which the claimant did not give the 
notice because he did not become aware that he has sustained 
any injury until after the time limited for giving notice had ex- 
pired. Again, where owing to the sudden character of the acci- 
dent and its resulting in instantaneous death, there was nobody: 
capable of giving the requisite notice, it was held that the Com- 
pany, was not liable. It appears to me the principle underlying’ 
the giving of notice and the submitting of accountis exactly the- 
same. In Roger v. Lendon, (2) there was a condition that notice 
should be given forthwith and that an account should be given: 
within fifteen days. he clause is worded exacily as the present. 
clause is worded in this respect. Lord Campbell, C.J., said 
‘“Mr.Jones very properly admitted that the delivery of parti- 
culars is a condition precedent to the plaintiff's right to recover; 
and that being so, the whole of the condition expressed in the 
policy must be precedent to the plaintiff's right torecover. The- 
delivery must be within fifteen days after the fire, and it is very 
reasonable that it should.be so ; it being of the utmost importance 
to the Company to know, as soon after the loss as possible, the 
exact amount for which the plaintiff claims compensation.’ Mr.. 
pustice Hill said, “The plaintiff not having delivered within 





(2) 28 L. J. R, Q. B.. 260. 
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fifteen days after the fire the particulars of his claim, has disen- 
titled himself from making that claim against the office”’ J am 
therefore of opinion that both condilion 5 and condition 8 were 
conditions precedent to the attaching of any liability and that 
plaintiff having failed to fulnl the requirements of these two con- 
ditions his suit fails. The suic is dismissed with costs. 


Before Mr. Justice Hartnoll. 


NAN SAW SHWE v. MAUNG HPONE. 


, Maintenance—decree for restitution of conjugal rights without an order 
jor guardianship of child—payment of amount ordered for matutenance of 
child to be enforced—section 488, Code of Criminal Procedure, 1898. 


. 


A obtained an order of maintenance for her child against B. Later B 
secured a decree against A fur restitution of conjugal rights. This decreé 
did uot include any order to the effcet that the guardianship of the child 
sho.ld be given to B. Held—ihat as long asthe chitd remained with the 
mother, the statutory obligation to subscribe towards its mainlenance re- 


2 


mained binding on B. The proviso to sub-section 3 and sub-section 4 of 
section 488, Code of Criminal Procedure, 1898, appa’enily refer only to cases 
in which an order is passed for the maintenance of a wife and notof the 
children, i 


In re Bulakidas, LL.R, 23 Bom., 4853 Letpore Leomony v. Likha 
Moodoi, 13 W.R. Cr., 52; Sur Muhammad v, Ayesha Bibi, LL R, 27 All, 
483; San Hla v. On Bwin, 2 L.B.R., 46; re.erred to. 


Nan Saw Shwe obtained an order under section 488 of the 
Criminal Procedure Code o1 the 6th September 1911 from the 
Subdivisional Magistrate, Kawkareik, that Maung Hpone pay her 
Rs. 3 per month for the maintenance of their child. On the 4th 
October 1911 Maung Hpone brought a suit against Nan Saw Shwe 
in the Township Court of Kawkareik fer restitution of conjugal 
rights and obtained a decree for such on the 15th January 1912. 
On the 11th May 1912 Nan Saw Shwe applied to recover Rs 18 
arrears of maintenance due toher. This application was to the 
Subdivisional Magistrate who passed the order. Maung Hpone 
contends that he is not liable to pay any arrears as sometime 
after the maintenance order was passed against him he obtained 
-a decree for restitution of conjugal rights and so he is not liable. 
He quotes the case of In ve Bulakidas 1) as authority for his. 
contention. When the Subdivisional Magistrate heard Nan Saw 
Shwe’s application on the 23rd May 1912 that latter told him 
that though she was aware of the decree she did not wish to. 
live with Maung Hpone, giving as the sole reason that once he 
tried to get rid of her and now she will not go back even though 
he wanted her. The Magistrate then passed an order granting 
her a sum of Rs, 19-8-O0 as arreirs of maintenance and ccsts. 





(1) (1898) LLL.R. 23 Bom., 485. 
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His attention was subsequently drawn to the case of Lulpotee 
Doomony v. Tikha Moodoi (2), and not being satished with the 
correctness of his order of the 25rd May he referred the case to 
the District Magistrate to take it up on revision and stayed the 
execution of his order. The District Magistrate has submitted 
the case to this Court recommending that the order of the Sub- 
divisional Magistrate of the 23rd May be modified by an order 
for payment of Rs. 3-14-0 as maintenance allowance due as 
arrears from the 6th December 1911 to the 15th January 1912 
the date of the decree. 


It must be remembered that the maintenance orZer for. Rs 3 
per mensem was granted as muintenance for the childcf ihe 
parties and not to the wife as her own maintenance. In thecase 
of Lutpotee Doomony v. Tikha Moodci (2) the miainténance 
order was one for the maintenance oi both wife and children. 
The husband Tikha Moodoi instituted a suit in the Civil Court 
for restitution of conjugal rights and for guardianship ‘of his 
children and obtairied a decree for such. The Deputy Commis- 
sioner on the criminal side refused to release him from the gbliga- 
tion to pay mainten:nce when he petitioned io be released from 
such obligation on a date subsequent to his obiaining his decree 
in the Civil Court, and further subsequently, after he had obtained 
possession of one of his sons in execution proceedings taken 
uncler the decree he had obtained, ordered the return of the child 
to its mother. The Judicial Commissioner in referring the case 
to the High Court to set aside the orders of the Deputy Commis- 
sioner, and to direct that the maintenince order should determine 
from the date of the decree of the Civil Court gave as the grounds 
that the Deputy Commissioner sitting as a Magistrate, acted 
illegally in passing orders opposed to the decision and process ‘of 
the Civi] Court, and, further, as the ground, upon which the appli- 
cant Tikha Moodoi petitioned the Deputy Commissioner as 
Magistrate to be relieved from paymesit of maintenance as his 
wife, persisted in her refusal to live with him, appeared reson- 
able. The High Court set aside both orders of the Deputy 
Commissioner acting asa Mogistrate. The case “Ju ré Bulaki- 
das” (1) followed the decision in the Calcutta case, but it dealt only 
with an order that the wife obtained for maintenance for herself. 
There is yet another case of the Allahabad High Court in which 
the same principle was followed as in the two above mentioned 
cases—that of Nur Aluhammed v. Ayesha Bibi (3) but that case 
again only referred to a case where a wife had obtained an order 
of maintenance for herself. In the present case the order fer main- 
tenance was not one made for the maintenance of the wife but 
was for the maintenance of the child, and so the circumstances 
are different to those in the Bombay and Allahabad cases quoted. 
In the Calcutta case the maintenance order was for ihe wife and 
children, but the father obtained a decree for restitution of conjugal 





(2) 13 W. R. Cr. 52. 
(3) (1905) LL.R,, 27 All, 483. 
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vights and for guardia sship of the children. In the present 1912, 
case there was no decr e@ Vhat the father should have the guardian- N AN Si = 
‘ship of his child, an din my opinion as long as it remains with re 
the mother the statutory obligation on bim to maintain it remains w. 
still binding on him. That he neglected to maintain,itis clear  Mauxe 
as in the proceedings taken by Nan Saw Shwe nnder section 488 vices 
he even denied paternity. The proviso to sub-section 3 and sub- 

section (4) of section 488 of the Criminal Procedure Code would 

‘seem to refer to cases where a wife obtainsa maintenance order 

for herself and not where one is made for the children. The 

meaning of the proviso to sub-section 3 was discussed in the Full 

Bench case of this Court, San Hiav. On Buwin (4), in which it 

was held that it was extremely doublful whether it applied at all 

to the case of children. As therefore Maung Hpone has obtained | 

no decree from a Civil Court for the guardianship of his child and 

as it is living apart from him inthe custody of its mother I see no 

reason for interfering with the order of the Subdivisional Magis- 

trate passed on the 28th May last. It will therefore be enforced. 


te ee 


Full Bench. 


Before Sir Charles For, Chief Judge, Mr. Justice Harinoll, Criminal 
Mr. Justice Robinson, Mfr. Justice Parletl asd Frage i ih 
Mr. Jus'ice Young. 012, 
KING-EMPEROR v. CHANNING ARNOLD. August 12th 
1972. 


Rutledge, Government Advocate—for King-Emperor. 
Hamlyn —for respondent. , 

Commitinent to a Courtof Session—Piocedure to conform with the provi- 
sions in Chapter XVIII, Cods, of Crintnal Precedurc, 1898—section 347 not 
tobe rend asif provisions tn Chapter XVI snon-cxvistent—Chapler XVU41, 
sections 346, 347, 348 and 349, Code of Criminal Procedure, 1898, 


A Magistrate in bolding an enquiry preparatory to commitment was cf 
opinion from the first that the case was one that should be tried by the 
Sessions Court, 

After the frst witness for the prosecution was examined and cross- 
examined the case was adjourned in order to permit of the attendance of 
another prosecution witness. On the date fixed for further hearing the 
Magistrate intimated that he intended to examine the accused, frame a 
charge against him, and di ect that the accused be committed to stand his trial 
at S:ssions without allowing the accused, as desired by him, to continue the 
-cross-examination of the first witness. The Magistrate professed to be actin: 
under section 347, Code of Criminal Procedure, 1898. : 

A Full Bench (Robinson, j., dissenting} held in revision of the case that 
section 347 does not override the provisions contained in Chapter XVIII of 
Cede bot that the words “shall stop further proceedings and commit 
under the provisions hereinbefore cuntained” inthe former section must be 
read with reference to these provisions. Mere commitment is effected by 
making a committal order under section 213 of the Code: and the word 
“commit” in section 347 must not be read as if il meant only to frame a 
con) uittalorder, The Magistrate must make his proceedings conform with the 
provisions of Chapter XVHI of the Code and before he writes and signs | 
a committal order must carry out the provisions of that Chapter which 


(4) 2 L.BR, 46, 
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1912, acces provides for procedure antecedent toa trial by a Sessions or High 
— ourt, : 
Kine- The commitment was held to be illegal and was i 
: al a quashed under sectiom 
aici 215 Code of Criminal Procedure, - 5 
CHANNING in ye Clive Dutrant, (1898}, Ratanlal's Unreported Cases, 975; Phanindra 


ARNOLD, Nath Mitra v. Empcror, (1908) 1.L.R. 36 Cal., 48 ; referred. to. 


ae Fox, C.J.—-This case is being considered by a Full Benéh in 
order that it may be finally decided so far as the Courts-subordi-. 
nate to this Court are concerned, whether a novel procedure in 
committing an accused for trial is legal or illegal. 


The accused in the case is charged with defamation punishable 
under section 500 of the Indian Penal Code. 


In his reasons for committial the Magistraie says that it was 
evident to him from the first that the case was so serious that it 
should be tried at the Sessions of this Court rather than by him-- 
self under séction 451 of the Code, and he also says he expressed 
his opinion in open Court at the first hearing of the case before: 
him. 

" From this there can be no doubt that his proceedings from 
the first constituted an enquiry into a case which in the opinion 
of the Magistrate ought to be triéd by the Court of Sessicn or 
High Court, and consequently the procedure laid down in Chapter 
XVIII of the Code of Criminal Procedure was 7 im facie cbliga-. 
tory. Section 207 lays this down in the clearest and most definite 
terms. Section 208 makes the taking of all such evidence as. 
may be produced for the prosecuticn or on behalf of the accused,. 
and the giving of the accused an opportunity to cross-examine 
the witnesses for the prosecution compulsory before a committal - 
order can be made. The Magistrate started to follow the 
procedure enjoined by the Chapter: the complainant was examined. 
and partially cross-examined on the first day: on the second 
day the cross-examination was continued but not finished, and 
the advocate for the accused then suggested that the case should 
be postponed to enable another witness to attend, 


When the case next come on for hearing the Magistrate after 
apparently intimating what he was about to do, examined the 
accused, framed a charge against him, and then, according to 
his view, stopped further proceedings and committed the accused 
to this Court for trialin accordance with the provisions of section 
347 of the Code. He did this because it appeared to him that 
certain decisions of the Bombay and Calcutta High Courts had 
construed section 347 in such a way that, thinking as he did that 
the case ought to be tried at Sessions, it was imperative on him 
to stop the case before himself and mike a committal order. In 
fact he appears to have considered that he ought to have stopped: 
the case on the first day of hearing provided that the aceused had 
been examined and had admitted publication of the defamatory 
matter. The accused’s advocate and the accused himself 
protested against the procedure adopted, and before us the 
accused’s advocate reiterated that it was to the accused’s. 
prejudice. The sole question we have to consider is whether it 
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was legal or not, for under section 215, a commitment once made 
can be quashed only on a ‘point of law, 

The only justification for the procedure, if there is justification 
at all, must be sought for in section 347 of the Code. That 
section is as foliows : 

{1) If in any enquiry before a Magistrate or in any trial before 
a Magistrate before signing judgment, it appears to him at any 
stage of the proceedings that the case is one which onght to be 
tried by the Court of Sessions or High Court, and if he is 
empowered to commit for trial, he shall stop further procedings 
and commit the accused under the provisions hereinbefore con- 
tained. : 

(2) If such Magistrate is not empowered to commit for trial 
he shail proceed under section 346. 

The section is in Chapter 24 of the Code which ceniains the 
General provisions as to enquiries or trials. It is one of three 
sections providing for what a Magistrate should do when in the 
course of @ case he is of opinion that he should not finally deal 
with a case himself. Section 346 lays down generally what he 
should do if he considers his powers areinsufficient for the case, 
or that for some other reason the case should go before another 
Magistrate. Section 349 provides for what he should do when 
after hearing all the evidence he is of opinien that the accused is 
guilty, but he considers that the accused should receive a punish- 
ment which he cannot inflict, but which some other Magistrate 
can inflict. 

Section 347 is the successor to section 221 of the Criminal 
Procedure Code of 1872: that section was in Chapter XVII 
which contained the provisions regarding the trial of warrant 
c«ses by Magistrates. It ran as follows :— 


‘221. In any trial before a Magistrate, in which it may 
appear at any stage of the proceedings that from any cause the 
‘case is one which the Magistrate is not competent to try, or one 
which, in the opinion of such Magistrate, ought be tried by the 
Court of Sessions or High Court, the Magistrate shall stop further 
proceedings under this Chapter, and shall when he cannot or 
ought not to make the accused person over to an officer 
empowered under section 36 (é.c., 2 Magistrate empowered to 
award sentences up to seven yeirs' imprisonment), commit the 
prisoner under the provisions hereinbefore contained. If such 
Magistrate is not empowered tocommit heshall proceed under 
section 45.” This last mentioned section is similar to section 346 
of the present Code. 


In the general revision and rearrangement of the Code there 
was no doubt good reason for removing this provision from the 
Chapter dealing with warrant cases to a chapter dealing with 
provisions applicable . generally to all inquiries and trials before 
Magistrates. Possibly one reason may have been that according 
to some decisions in High Courts a trial of a warrant case before 
a Magistrate did not begin until the accused had been charged 
and iis plea to the charge had been taken, and in order to avoid 
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all possible question as to the applicability of provisions similar 
to those of section 221 of the Code of 1872 to any stage ofa 
proceeding before a Magistrate, the Legislature inserted the 
words ‘‘in any inquiry” in section 347 of the Code of 1882, which 
is re-enacted in the Code of 1898. 


The important question is what is the proper construction of 
the words “he shall stop further proceedings and commit the 
accused under thé provisions hereinbefore contained.” Ja re 
Clive Durant (1), a Magistrate committed a case without tiking 
all the evidence for the prosecution. Two learned Judges of the 
Bombay High Court rejected an application to quish the order 
of commitment, and held that the commitment was legal because 
the section unabled a Magistrate atany stage of the praceedings 
to stop further proceedings and commit: they made no allusion 
to the words “under the provisions here?nbefore contained.” In 
Phanmndra Nath Mitra v. Emperor (2), the Magistrate had 
committed without allowing the accused to cross-exami:e the 
witnesses for the prosecution and to call witnesses for the defence; 
the application to be allowed to cross-examine and to call 
witnesses for the defence wis made after the prosecution had 
closed its case. Two learned Judges of the Calcutta High Court 
rejected an application to quash the commitment, holding that 
that section 347 was not to be reacl as subject to section 208 of 
the Code,.which lays down that the accused shali be at liberty 
to cross-examine witnesses for the prosecution and to call 
witnesses. In this case also no allusion is made to the meaning 
of the words ‘according to the provisions hereinbefore contained.” 


In connection with the case, I will say that if the case had 
been that the commitment was illegal because the Magistr ate had 
refused to recall the witnesses for the prosecution in order that 
the accused night cross-examine them after the close of the 
case for the prosecution, I should fully agree that this afforded 
no ground for holding that the commitment was illegal, for 
Chapler XVIII contains no provisions similar to that in section 
256 (1) for recalling prosecution witnesses for cross-examination 
in a case being tried by a Magistrate, and the proper time for 
cross-exaimining & witness in any enquiry under Chapter VIII is 
in ordinary course immediately after the witness’ examination. 


I must however entirely dissent from the general construction 
put upon the section in the two cases quoted. This construction 
appears to me to overlook the fact that the committal is to be 
made under the previous provisions—not the previous provision— 
for committing a case. 

Committal to a Sessions. or High Court is effected merely by 


making a Committing order under section 213 of the Code, a 
section in Chapter XVIII of the Code. That section contains the 





yt) {1898} Ratanlal's Unreported Cases, 975, 
(2) (1908) LL.R.36 Cal, 48. 
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sole provision for the mere act of committing an accused for trial, 
Under the construction put on section 347 in the two judgments 
alluded to above the Magistrate in the present case would, as he 
says, have been quite justified in making a committing order on 
the first day of hearing without allowing cross-examination even 
ito be opened, and in any case a Magistrate would after hearing 
possibly only the first witness for the prosecution and then heing 
convinced that the case must go to the Sessions or High Court, 
make a committing order, without cven drawing up a charge 
against the accused. A construction which confines the word 
“commit” to the mere order of commitment leads to absurdity. 
Ji must be conceded that the Magistrate must do something 
besides writing out and siguing such an order : for that something 
he has to go to the provisions of Chapter XVIII. This being so 
it apprarsto me that the meaning of the words “commit the 
accused under the provisions hereinbefore contained” is that 
the Magistrate must make his proceedings conform to the pro- 
visions of Chapter XVIII, and that before he writes and signs a 
committal order the provisions of that Chapter which specially 
provides for procedure antecedent to a trial by a Sessions or 
High Court must be carried out. The words “stop further 
proceeding” appear to me to obviously refer to proceedings of 
a trial or of any inquiry with a view to a trial by himself which 
he has been engaged on up to the time whenit appears to him 
that the case is one which ought to be tried by the Court of 
Session or High Court. 


It was suggested that section 347 may have been enacted 
with a view to shortening the proceedings before commitment. 
It: appears to me that the position of the section among 
sections dealing merely with cases which a Magistrate thinks 
should not be finally. dealt with by himself entirely nega- 
tives any idea that the section was enacted by the Legislature 
with any such object. Even in the Indian Criminal Law Amend- 
ment Act, 1908, which is destgned for the more speedy trial of 
certain offences, althcugh the procedure of Chapter XVIII of the 
Cocie is very considerably altered for such cases, still the Magis- 
rate is bound before he makes a committal order to record the 
evidence of all such persons as may be produced in support of 
the prosecution if it has not already been recorded under Chapter 
XVIII. But perhaps the strongest reason for holding that section 
347 in no way overrides and in no way dispenses with the obliga- 
tion of following Chapter XVIII is that in that Chapter the 
Legislature has laid down provisions for procedure before com- 
mitment some of which were obviously intended and rightly 
intended for the benefit of accused persons. I allude to the 
provision tuat all the witnesses for the. prosecution shall be called, 
the object of which plainly is that the accused should be made 
aware of all the evidence that he will have to meet on his trial 
to the provision for cross-examining the witnesses for the prose- 
cution, and the provision for the accused being able to call 
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witnesses before the Magistrate, the object of which provisions 
is plainly to.give the accused a full opportunity of convincing the 
Magistrate that there are not sufficient grounds for committing 
him for trial, and thereby putting on him the anxiety and expense 
of defending himself at a trial, and in a great many cases depri- 
ving him of his liberty for a possibly considerable time. A con- 
struction of section 347 which places the Legislature in the posi- 
tion of having first enacted elaborate provisions for procedure 
antecedent to a committing order some of which provisions are 
manifestly intended for the benefit-of accused persons, but later 
on inthe same Act having in a general provision enacted that the 
previous procedure need not be followed, cannot, in my opinion, 
be a corret constructicn. 


Possibly the intention of the section might have been ex- 
pressed in clearer wording, but the wording as it is appears to me 
to be sufficiently pl :in, especially if the section is not read at an 
isolated section, but is taken in connection with the other relevant 
portions of the Act. In the present case the Magistrate began 
an inquiry under Chapter XVIII of the Code, being convinced 
from the first that the case was one which he onght not to try 
himself, but which he ought to commit to this Court for trial. 
Section 347 had in my opinion no applicability to the case. In 
any case however the word “shill” in section 208 is as impera- 
tive as the same word in section 347. The Magistrate w2s bound 
to tike all the evidence which might be produced by the prose- 
cution, to allow the witnesses for the prosecu.ion to be cross- 
examined by the accuse’, and to take all such evidence as might 
be produced. on behalf of the accused. He has not carried out 
these imperative provisions of the law before commitiing the 
accused for trial to this Court. 


The case comes before this Court ina manner not contem- 


‘plated by law. I should hold that the commitment was illegal, 


and 1 would quash it under section 215, and send the case back 
to the Magistrate ordering him to continue the inquiry under 
Chapter XVIII which he commenced, and to proceed with it 
according to the provisions of that Chapter. 


Hartnoll, T—I1 entirely concur in the order proposed to be 
passed by the learned Chief Judge and have little further to say 
in addition to the reasons which have been given by him. 


Section 207 of the Code is : ‘‘ ‘The following procedure shal! 
be adopted in inquiries before Magistrates where the case is triable 
exclusively by a Court of Session, or High Court, or,.in the 
opinion of the Magistrate, cught to be tried by such Couri.” It 
will be noted that the section distinctly deals with two sorts of 
cases (1) those triable exclusively by a Court of Session or High 
Court, and (2) those which in the opinion of the Magistrate ought 
to be tried by such Conrt. In the present case the Magistrate 


from ihe beginning formed the opinion that the case ought to be 


committed to this Court. If the accused admitted publication 
of the article complained of, and so in accordance with the 
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provisions of section 207 it was obligalory on him to follow the 
provisions of Chapter XVIII ; but he has construed the provisions 
of section 347 as rendering it obligatory on him not to do so. 

This could never have been the intention of the Legislature for, if 
the views of. the Magistrate were followed, there would be no need 
for the elaborate provisions of Chapter XVIII at all, and also the 
‘provisions of Chapter XVIII and of section 347 would be contra- 
-dictory in their nature. There is no doubt in my mind that 
section 347 is entirely a supplementary section to Chapter XVIII 
and refers to a case which the Magistrate at first takes up with a 
“view to disposing of ithimself. Before concluding it he finds that 
it is oné which ought to be tried by the Court of Session or High 
Court—in other words—comes under the category of the second 
-class of case referred {o in section 207. Section 347 was enacied 
to lay down the rule of procedure when such a position arises. 
It enacts that the proceedings of the Magistrate taken with a view 
-of finally disposing of the case himself shall cease and that he 
shall deal with the case under the provisions of, Chapter XVIII. 
The position of section 347 supports this view, aid it could 
never have been intended to create an arbitrary power of committal 
at any stage after the elaborate provisions laid down in Chapter 
XVII which are obviously and rightly intended for the benefit of 
accused persons, and provisions which were intenced to give 
‘them the opportunity of clearing themselves before the Magistrate 
of charges made ag:vinst them and so freeing them from in 
some cases a period of incarceration and in all from the prolonged 
anxiety and expense incurred by a trial Feing ordered, and which 
were also intended to give them notice of the evidence which will 
be brought against them on their trials, and also the opportunily 
-of refuting it. 


Robitisou, {—The facts are fully statect in the judgment of 
the learned Chief Judge. The questicn before as stated generally 
ais whether the provisions of section 347 are subject to those of 
section 208. The pointsto be decided in particular are:—(1) 
whether section 347 applies to all inquiries, (2) what meaning is 
to be assigned to the words “ at any stage of the proceedings,” 
(3) what is the effect of the words “ shail stop further proceed- 
ings and commit” and (4) to what provisions do the words 
‘under the provisions hereinbefore contained ” refer. 

That section 347. applies to all inquiries whatsoever is per- 

‘fectly clear both from the actual words used and from the history 
-of this section. It says ‘lf in azy inquiry......” Again it was 
first enacted in the Code cf 1872 in practically similar terms but 
confined to trials. But it found a place in the Chapter dealing 
with the trial of warrant cases. That seclion also applied to the 
‘cases now governed by section 346. Inthe Code’of 1882 the 
‘section was divided into two and was removed to the chapter 
dealing with general provisicns as to inquiries and trials. It was 
calso extended so as to cover not only trials but also inquiries. No 
change was made when the present Code was enacted. 
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The expression “trial” has been differently interpreted and 
an attempt was made to define it but was given up. The reason 
to my mind was because the word had been held to bear different 
meanings in different sections,a difference which is shown possibly 
by the context. However this may beitis clear that the point was 
present to the mind of the Legislature and therefore the wording of 
section 347 would be carefullyconsidered. Ifit had beenintended: 
tO corifine the provisions to cases where Magistrates would primarily 
try themselves, that is, would start their proceedings under Chap- 


‘ters 20 or 21 this would have been clearly expressed. Instead of 


this, language of the widest is used and it must I consider be held. 
that the section applies to all inquiries and all trials. 


The words ‘ at any stage of the proceedings” are also per- - 
fectly clear. No Magistrate could possibly hold that he could 


‘commit nnless he had some legal evidence hefore him establish- 


ing a prima facie case but when he is satisfied of this and that 
the case ought to be tried by the Court of Session the stage is. 
reached to which this section applies. 


“The section provides that then he “shall stop further proceed-- 
ings and commit.” It may be said that I should not stop at the 
word ‘  coinmit, ”’ but 1 do so purposely in order to emphasize the 
provision. An inquiry under Chapter 18 is with a view to commit 
from ‘the commencement. ‘This section says that both under that. 
Chapter and under Chapter 20 or 21 the same result is to follow. 
Ifany meaning is to be given to these words.in the case of 
inquiries under Chapter J8 it must be that there need not be any 
further proceeding except for the acts necessary to a committal. 
If the proceedings began under Chapter 20 or 21 to give them 
any other meaning isto read into the sections words limiting. 
their meaning to proceedings in primarily summons or warrant 
cases. There is no justification for any such curtailment. 


But it may be said such justification is to be found in words 
commit under the provisions hereinbefore contained.” The 
section must be considered together as a whole ; no interpretation 
can be justied which renders other words in the section surplus- 
age. -We are here dealing with an inquiry which the Magistrate 
considered was one under Chapter 18 from the start. If then 
these words mean that he is to go through the whole procedure 
laid down in Chapter 18 the direction to him to stop further pro- 
ceedings is to be treated as non-existent. That direction can 
only bé avoided by reading in words that are not there and this 
may not be done. I think however that a meaning can be given 
tothe fast words of the sub-clause that is reasonable and consist- 
ent ‘with what proceeds them and with the clear object and 
ititerition of the section. The words “provisions hereinbefore 
contained” fefer back to the word “‘compit? and apply to the 
provisions for the actual committal as distinct from the taking of 
evidence, or the examination ofthe accused. These provisions are 
those of sections 210, 213, and 218. When the Magistrate is: 
satished that there are sufficient grounds for committing the 
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accused for trial" he must frame a charge. He must then make 
an order committing the accused for trial and notify the fact of 
the committal, These are the ‘provisions hereinbefore con- 
tained.” This view appears to me to allow of an interpretation 
which permi’s of effects being given to all the words ofthe section 
without omitting any and without reading in any words and to 
all cases. : 


I have already mentioned that in the Code of 1882 the section 
was seperated into two -ections. Jn the Code of 1872 the words 
“under the provisions hereinbefore contained " applied to Magis- 
trates who were and also to those who were not «mpowered to 
commit. The section 347 (2)lays down that the latter are to 
proceed under section 346. Section 346 requires the Magistrate 
io siay proceedings and submit the case to another Magistrate 
who may “ commit the accused for trial.” Nothing is said here 
about “ provisions hereintefore con’ained.” If lam wrong inmy 
opinion on section 347 I do not think this is of great moment, but 
otherwise the cmssicn of these words which previously existed is 
significant and points to their not being i/e important words of 
the section. 


But though this is my opinion of the strictly legal interpre- 
taton of section 347 I would record my opinion that the discrelion 
given should be most cautiously exercised. There are instances 
in which the prima facie case made out by the prosecution is so 
strong that the defence evidence could rarely justify a Magistrate 
in discharging the accused. Itis for such cases as these that the 
section is intended. There are instances when to continue re- 
cording evidence down io all the formal evidence would bea 
mere waste’ of time. But in exercising his discretion a Magis- 
trate should always remember that the inquiry is meant not only 
for the establishing of a primd facie case but also to inform the 
accused fully of ‘the charge and the evidence which he has to 
meet. He must not lighuy take upon himself the duties of the 
Sessions Court on the one hand but he must not subject the 
accused to the anxiety and expense of a trial on the other with- 
out giving him the opportunity so long as any reasonable possi- 
bility exists of showing that he should not be tried. In the 
present case the accused it is true knows clearly enough the charge 
and his plea throws the whole onus on him, but he does not 
know what evidence he has to meet at his trial. The Magistrate 
did not know what his defence really is nor how strong his proof 
of iunocence may be and I do not think the stage had been 
reached at which he should have acted under section 347, This 
however is not a point of law and I do not think the committal 
can be quashed. 


Parleit, ]—1 am of opinion that in this case thé Magistrate 
was in reality acting from the outset under Chapter XVIII of the 
Code of Criminal Procedure, and that section 347 can apply to it 
only if it be held that that section so completely overrides the pro- 
visions of Chapter XVIII as not only to empower but even to 
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3912, require a Magistrate, whois holding an inquiry under that chap- 
nee ter to make an order committing the accused for trial inmedi- 
Emperor, ately it appears to him that a pv 11d facie case has been made out 
v. Which should be tried by the Court of Session or the High Court. 
CHAxninG If this were intended it would have been easy to place the matter 
ARNOLD. beyond doubt by enacting the last sentence of section 347 (1) 
a in some such words as these “he shall stop further proceecings 
and, notwithstanding anything contained in Chapter XVIII, shall 
forthwith make’ an order committing the accused for trial.” 
Moreover, if it were intended that an accused could be committed 
for trial without the whole of the prosecution evidence being taken, 
in the same way that a charge can under such circumstances be 
framed against him in a warrant case, there can be no doubt that 
section 210 would, like section 254, contain the words “or at 

any previous stage of the case.” 


That such is not the intention of section 347 can I think be 
demonstrated by a consideration of the following section which 
runs i-— 

‘Whoever, having been convicted of an offence punishable 
under Chapter XII or Chapter XVII of the Indian Penal Code 
with imprisonment for a term of three years or upwards, is again 
accused of any offence punishable under either cf those chapters 
with imprisonment for term of three years or upwards, shall be 
committed to the Conri of Session or High Court, as the case 
may be, unless the Magistrate before whom the proceedings aie 
pending is of opinion that he can himself pass an adequate sen- 
tence if the accured is convicted.” 


Leaving aside the further reference to section 30 of the Code 
e{ Criminal Procedure, this section read by itself and construed 
lilera ly might be taken not merely to authorize but even to 
enjoin a Magistrate to make an order committing an accused 
pers n for trial merely upon the following materiils which would 
usually be forthcoming without the examination of a_ single 
witness-— 


(a) Evidence of accused’s previous conviction of one of 
the offences specified ; 

(b) An accusation against him of having committed one of 
those offences after such conviction ; and 

(c) The Magistrate’s opinicn as to the sentence appre- 
priate if the accused is convicted. 


Yet it could not be seriously argued that because section 
348 contains no sp cific reference to Chapter XVIII a com- 
mitment made under section 348 should not be made strictly 
in «ccordanse wiih all the provisions of that chapter. And if a 
Magistrate tuking upa case from ihe outset under section 348 
with a view to a commitment is bound by thase provisions, why 
should he not be equally bound by them because the circum- 
stances which Jead him to form the opinion that a case which he 
originally intended to dispose of himself should be committed 
for trial, eg., evidence of previous convictions of any of the 
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offences specified in section 348, come to light at a later stage of 
the proceedings ? Iam unable to suggest any reason that could 
justify any such apparent anomaly, but I think the question 
suggests an explanation of why section 347 directs that the 
accused shall be committed “under the provisions hereinbefore 
coniained * whereas neither section 346 nor section 348 contains 
those words, These last two sections refer to cases where the 
‘Magistrate who eventually commits the accused for trial has from 
the commencement of his proceedings contemplated such com- 
mitment. He is therefore bound by section 207 to adopt through- 
out the procedtie prescribed in Chapter XVUI, and it is accord- 
ingly unnecessary in sections 346 and 348 to repeat the pre- 
‘visions of section 207. Under secticn 347 the conditions are 
quite different. The Magistrate may have already framed a 
charge without examining all the prosecution witnesses cr with- 
out their having been cross-examined: the section therefore 
wants him that if he decides to commit for trial he must make 
his proceedings conform to the provisions of the Criminal Pro- 
cedure Code relating to commi:ment. Those provisions, and so 
far as 1 am aware, all of them are contained in Chapter XVII] of 
the Code: other sections, ¢g., 346 to 348 and 447 lay down 
certain circumstances under which and the Court to which, a com- 
mitment should be made, but so far as I am aware nowhere but 
in Chapter XVIII is the procedure laid down to be followed in 
making such commitment. If the words in section 347 “shall 
stop further proceedings and commit the accused under the 
provision hereinbefore contained” did not méan that all the 
provisions of Chapter XVIII were to be complied with, I consider 
it would have been made clear which provisions were to be, and 
which need not be followed, by substituting some such words as 
“under the provisions of secticn (cr sections); so and so of this 
Code.’ I feel no doubt that section 347 requires that every 
commitment made .under it shall comply with all the essential 
provisions of Chapter XVIII. Among them I censider the 
muin provisions to be these of sections 208, 209, and 210, namely, 
that all the evidence produced in support of the prosecution shall 
be taken; the accused shall be given an opportunity to cross- 
examine the witnesses for the prosecution, he shall be allewed to 
produce any evidence he wishes in bis behalf and the Magistrate 
shall take it, he shill be examined for the purpose of enabling 
him to explain any circumstances appearing in the evidence 
against him; and a charge shall be framed declaring wilh what 
offence he is charged. These provisions clearly operate-grevily 
in favour of an accused person by giving him full oprortunity of 
showing cause why a commitment should not be mace, and by 
giving him full notice of the case he will have to meet if it is made. 
They also achieve other desirable ends. They prevent the waste 
of time entailed upon ail concerned by unnecessary commitments. 
They also help to prevent miscarriages of justice ; it is easy to 
imagine a case where owing to the death of a witness a prosecution 
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would fail but for the provisions of section 35 of the Evi- 
dence Act, or where an accused person would be greatly pre- 
judiced by the Magistrate’s refusal to examine a defence wit- 
ness whose attendance at the trial it became subsequently impos- 


cedure can only be used if the evidence of the witness was. 
duly taken in the presence of the accused before the committing 
Magistrate, which can only mean taken under the provisions. 
of Chapter XVIII 

In the present case the accused has expressly pleaded that he 
was prejudiced by the procedure adopted, but even if he had not,. 
J think it must have been held that the commitment was not 
made according to law and sliould be quashed. 

I concur in the order proposed, by the learned Chief Judge.. 


Young, J—The facts of this reference are fully set out in the 
judgment of the learned Chief Judge with which I cencur. 


Section 347 runs as follows: “ If in any enquiry before a 
Magistrate or in any trial before a Magistrate before signing 
judgment it appears to: himat any stage of the proceedings that 
the case is one which ought to be tried by the Court of Session ° 
or High Court, and if he is empowered tocommit for trial he 
shall stop further and commit the accused under the provisions 
hereinbefore contained. If such Magistrate is not empcwered to 
commit for trial he shall proceed uncler sec.i: n 346.” 


‘The first question that is to be clecided is whether the words 
“in any enquiry or in any trial’? are exhaustive. If they are 
exhaustive they constrain the Magistrate to act in flat contra- 
diclion of sectiens207—210which are equally imperative; this seems 
to me improbable, and I think the words “at any stage of the 
preceedings”’ tend to show that the proceedings must be in an 
enquiry in which the Magistrate is not bound to commit if a 
prima facte case 1s made out cr in a trial wl ich he +s competent 
to hold. In other words, the proceedings must be such that they 
could be and have been started by the Magislrate with the inten- 
tion of concluding them himself and then as some stage he must 
have become satisfied that this original intention was inapyro- 
priate and that the case was one which ought to be finally dealt 
with by a Superior Court. 

If then it is not exhaustive and does not apply to cases in 
which the Magistrate is incompetent to deal with finally, does 
the section apply to cases which the Magistrate is competent to 
decide, but in which he becomes convinced at any stegetha‘! he 
ought not to decide, This again would give him power to con- 
travene the same imperative sections of the Cocle, coniained in 
sections 207—210 ; section 207 of the present Cccle is exactly the . 
same as section 207 of the Code of 1882, and provides as follows : 
“The following procedure shall be adopted in enquiries before 
Magistrates where the case is triable exclusively by a Court of 
Session or High Court or in the opinion of the Magistrate ought 
to be tried by such Court.’’ It is also the same as section 189 of 
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the Code of 1872 with the significant exception of the last clause 
relating to enquiries which in the opinion of the Magistrate 
ought io be tried by such Court. These words were added by 
the Code of 1882. 

Section 347 of the present Code is also the satne as secticn 
347 of the Cade oi 1882. 

The analogeus section of the Code of 1872 related only to 
trials. The Code of 1882 extended its provisions also to enquire 
in which the Magistrate became convinced that the case should 
be dealt with finally by another Court. 


‘The same Code therefore which extenced the provisions of 
section 347 to these enquiries was careful to provide expressly 
fer the procedure to be a adopted in such cases, and yet if the 
provisions of section 347 are to enable the Magistrate to commit 
al once, they emble or rither require a Magistrate to act in 
direct contravention of section 207. These also seems to me 
improbable. 


Yet the section directs him to stop further proceedings and 
commit under the provisons hereinbefore contained 


That “‘commit" cinnot always be construed in its absolutely 
Jiteral sense is I think clear froma perusal of section 348%as 
pointed out by Parlett, J. It is to my mind impossible to suppose 
that a man who falls uncer section 346 must be committed just 
because he is accused of a certain offence. The word must be 
used elliptically and the ellipse must be ‘‘ifin the Magistrate's 
opinion there are grounds for committing’’ section 310 shews 
‘when and under what circumstances a Magistrate may be satisfied 
that there are grounds for committing, and I see no reason why 
the word ‘commit’ should not be usedin a similarly elliptical 
sense in section 347, and the words “ under the provisions herein- 
before contained ” in my opinion support such view, 


If so, the words “ shall stop further proceedings” must mean 
shall stop further proceedings in the inquiry of trial in which he 
is engaged. 

This was the procedure expressly directed under the Code of 
1872. 


In that Code-the section was confinecl to warrant cases and 
found place in the chapter relating thereto, and the section re- 
quired the Magistrate to stop further proceedings under that 
chapter. : 

In the present Code the section is placed in the general chap- 
ter and so the reference to the chapter would be inappropriate, 
but the result will be the same if as I think the section should 
be construed in the way suggested, 77z:—so as to refer only to 
enquiries into offences which he is competent to try himself- and 
which it was his original intention to try if a prima facie case. 
should be made out. I do not think that the words in any enquiry 
relate to enquiries where ab initio the Magistrate has determined 
to send the case to sessions ifa prtmd facte case is made out, but 
1 think that the words “in any enquiry" were placed in section. 
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347 by the Code of 1882 simply because of- the difficulty of defin- 
ing in cases triable by Magistrates the stage at which the pro- 
ceedings ceased to be an inquiry and became a trial, and to enable 
him to act at the, earliest possible stage. 

In the present instance the Magistrate was ccmpetent to try 
the case himself but either ab inilt> was or at a very early stage 
became convinced that the case was one which should if a primd 
facie case were made out be tried not by himself but by the Chief 
Court. In the one case he should in my opinion have followed. 
the procedure laid down by Chapter XVIII. from the start, in the 
otber he should have stopped further rroceedings in the inquiry 
or trial whichever it may have been, in which he was engaged and: 
adopted the procedure prescribed by Chapter XVIII. I do not 
think he need have started de novo, but he should have allowed 
the Crown to call such witnesses as it deemed fit, and have allow- 
ed the accused to cross-examine them and call witnesses himself 
if so advised. He has not done this, but has committed in con- 
travention of section 210 and the commitment is therefore in my 
opinion illegal. I agree that it must be quashed and in the order 
proposed. 


Before Sir Charles Fox, Cluef Judge, and Mr. Justice 
Harinoll, 


IN THE MATTER OF AN APPEAL OF ISMAIL 
MAMOON DAWOODII. 


P,P. Giiwala—for appellant. 
‘J. R. Dass—for the Official Assignee. 


Insolvency Law- delivery of property belonging to debtor in possession. 
of another—writter application of Official Assignec—opportunity for 
contesting applications prejudicial to any fersons interest—sub-section 
5 of section 36, Presidency Towns Tusolvency Act, 1909. 

No order should be passed under sub-section 5 of section 36 of the 
Presidency Towns Insolvency Act, 1909, for delivery of property belonging to 
the insolvent in the possession of another person unless the Official Assignee 
has submitted a written application and the person whose interests are 
2itected by such order has been given an opportunily of contesting the 
application. : 

The order appealed against was one under sub-section 5 of 
section 36 of the Presidency Towns Insolvency Act, 1909. The 
appellant was summoned and examined under the authority of sub- 
section I of the section as a person known and suspected to have in 
his possession property belonging to the insolvent, and a person 
capable of giving information respecting the insolvent, his dealings 
and property ; there is however nothing on the record to show 
that it was ever communicated to him that he was being summoned 
as such or that an order against him under sub-section 5 was 
going to be asked for. There had been correspondence between 
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him and the Offcial Assignee, and he had informed ihe latter of 
the transactions about which he was subsequently examined. 
His advocates had said in their letter of the 5th December that 
he had signed a promissory note for Rs, 4,500 in 1908 as surety 
for the insolvents, and he bad guaranteed to 2 British firm the 
insolvent’s purchases fromit up to Rs. 10,000, and he had him- 
self supplied the insolvenis with goods to the value of Rs, 605, 
According to the letter the insolvents owed him Rs, 8,068-14-0 
made up of Rs. 2,963-14-0 due to Messrs. Finlay Fleming and 
Company on the guarantee, Rs. 4,500 due on the promissory note 
toa Chetty, and Rs. 605 due to his own firm for goods supplied. 
He also claimed Rs.415-6-9 for freight and incidental expenses 
on goods which he had possession of. In all his claim against 
the insolvents amounted to Rs. 8,484-4-9, As against this they 
said that the insolvents had (shortly before their adjudication) 
given him promissory noies of the face value of Rs. 7,880-3-6 
which the insolvents had taken from purchasers of goocls from 
them. These notes had been made out in the appellant's favour 
instead of the insolvent's. He claimed to hold them against the 
amount due io him. He offered to give cossession of all goods 
of the insolvents he had. On his examination he said he had 
obtained these goods and also the promissory notes from the 
insolvent’s manager at Mandalay in the early part of the mcnth 
in which the insclyents were adjudicated as a resu't of his asking 
them to pay what was due by thent to Messrs. Finlay Fleming 
and to the Chetty, 


He would appear not to have had the assistance of an adyo- 
cate during his examination which consisted of cross-examination 
by the petitioning creclitor’s advocate. Later on however an 
advocate did appear for him. There is nothing on the record to 
show how the question of an order under sub-section 5 of section 
36 arose, as there is no application by the Official Assignee 
recorded. We have however been informed that a verbal 
application was made On behalf of the Official Assignee for an 
order under the sub-section. As such an order can only be mide 
- upon application by the Official Assignee, we think that any. such 
application should be in writing signed by the Official Assignee. 
As the record stands it has the appearance of a claim to a very 
substantial amount being decided in an extremely summary 
manner without the appellant having had a sufficient opportunity 
of knowing on. what grounds the Official Assignee claimed to 
deprive him of property he held as security for what bie insol- 
vents owed or might owe him. 


Sub-section 5 of section 36 of the Act is adopted from sub- 
section 5 of section 27 of the English Bankruptcy Act, but whereas 
the latter enables the Court to make an order for delivery 
only when the person examined admits that he has in his 
possession property belonging to the debtor, the former enables 
the Court to make such an order when the Court is satisfied that 
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eee the witness has property belonging to the insolvent in his posses- 


In tue — sion and the Official Assignee applies for an order tor delivery of 
MATTER OF it to him. Examinations under section 56 may under section 6 
ae te be delegated to an officer of the Court, and no doubt sub-section 

Mattoox © Contemplates that the Court should base its orcler on the exami- 
Dawoopn. nation alone without further inquiry, but at the same time the 

== provision requiring an application by the Official Assignee 
appears to contemplate that the person eximined shall have an 
opportunity of contesting the granting of an order, for it is a 
cardinu principle that no order shall be made affecting a person's 
interest without giving him a sufficient « pportunity of contesting 
the application against him. We will not deal with the grounds 
on which the order was mide. It would now serve no useful 
purpose to set itaside, but we thivk it should be modified by 
giviny the appellant liberty to apply to the Court to rank as a 
secured| creditor in respect of the promissory notes he was 
compelled to deliver up. His claim can then be fully investigated. 
We clo not think there was any sufficient reason for ordering him 
to pay costs on his examination, and we set aside that part of the 
order.. 
We ihink he should receive his costs of this appeal. from the 
estate ofthe insolvent’s, and order acccrdingly. We fix the 


advocate's fee at 3. gold mohurs. 


Stecial Civil : Before Mr. Justice Twomey. 
2ud Appeal 
No. 6 of : ON - sf 
1911. See tm NGWE NI. 
Afarch 6th, 
1912. Ba Dun— for appellants {defendants}, 
S. S. Halkar—for respondent (plaintiff), 


Morigage—priority of segistercd wmortgage—oral morigage— defective 
pleadings—determination of legel right—secticn 48, Redisiration Ack, 
1908—section 73 and Rule 33, Order 41, Cietl Procedure Code, 1908. 

A held a registered mortgage of the property of C. B held an orae 
mortgage of the same property. Although A sought certain relief on ithe 
ground that B’s mortgage was fraudulent—a ground which was not proved 
—it was held that in Spite of the defective pleadings the legal rights arising 
out of the priority of A's mortgage under section 48, Registration Act, could 
be determined, regard being had to the provisions of Rule 33, Order 41, Civil 


Procedure Code, 1908. 

Ailhough the property. had been sold in pursuance of B's oral mortgage 
as it had not been sold subject to A’s mortgage the safe was annulled, 

The first and the principal question raised in this appeal is 
whether the lower Appellate Court having found against the 
respondent’s plea that the 2nd appellant’s mortgage was 
fraudulent should not have dismissed the respondent's suit 
forthwith instead of making out a fresh case for the respondent, 
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namely,athat her registered mortgage took effect before the 2nd 
appellant's oral mortgage. Although the claim of priority 
under section 48, Registration Act, was not expressly set up in 
the plaint the Divisional Judge considered that he was bound to 
deal with it as it concerned an obvious legal right. I think 
this view is correct. An appellant is not allowed to raise in 
the Court of Appeal a plea which he'did not raise in the lower 
Court where the nature of the plea is such that if raised origin- 
ally the respondent might bave been able to rebutit. But the 
priority of the respondent’s mortgage in this case is clearly not 
a point on which any rebutting evidence could be forthcoming. 
It is beyond dispute that the appellant’s mortgage is postponed 
to the respondent's by the operation of section 48, Registration 
Act. Having regard to the provisions of Order 41, Rale 33, Code 
of Civil Procedure; I have no doubt that the Divisional Court 
was right in determining the respective legal rights of the con- 
tending mortgagees with reference to the Registration Act in 
spite of the plaintiff-respondent’s defective pleading. 


The only other matter for consideration is whether the 
respondent was not too late to assert her priority after the 
property had already been sold in pursuance of the appellant’s 
oral mortgage. The sale took place on the 29th June 1909 and 
was carried out without reference to the respondent’s mortgage 
although a sale decree had been granted on that mortgage on 
22nd December 1908 by the same Court. The action of the 
Court in selling the properiy without reference to the respon- 
dent’s mortgage was highly irregular. Under section 73, Code 
of Civil Procedure, the Court could sell the property free of the 
respondent’s mortgage only with the mortgagee’s consent 
{giving the mortgagee-the same rights against the sale proceeds 
as she had against the property sold), Seeing that the respon- 
dent's consent was not asked for or obtained the property should 
have been sold subject to her mortgage. The irregularity was 
sufficient to justify the Court in annulling the sale. Instead of 
doing so the Divisional Court has ordered that the purchaser 
shall redeem the respondent's mortgage or suffer the land to be 
resold in satisfaction of that mortgage. But the auction purcha- 
ser may lose by this order. The amount realized on resale may 
not cover the respondent’s mor tgage | debt flus the sum of 
Rs, 230 paid by Maung Sein. 


In modification of the Divisional Court’s decree I direct that 
the auction sale shall be annulled and that the respondent’ is 
entitled to have the land sold in pursuance of her mortgage 
decree free from the 2nd appellant Ma Mya Gale's mortgage. 

The respondent’s costs in this Court will be borne by the 
2nd appellant. ; 
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Full Bench—(Civil Reference). 


Before Sir Charles Fox, Chie{ Justice, Mr. Justice Hartoll, 
Mr. Justice Robinson and Mr. Justice Parlett. 


( 1. SUBYA PILLAY. 

| 2. ANNAMELLE CHETTY. 
TIN YAv. 4 3. SUBRAMONIAN CHETTY. 
4. AHMED JAM. 
5. SIT WA. 


Ba Thein and Halkara-for Tin Ya (Insulvent}. 
K.B. Bauuiji and A. B. Banurji—for Creditors (Respondents), 


coe 


insolvency Law—construction of section 15, Provincial Insolvency 
Act, 1907—frandulent debtors—method of pttnishinent—iuherent powers of 
Couris—abuse of process of Courts— rejection of pelilion on ground of 
obvious fraud- s.ction 5544) and section 151, Civil Procedure Code, 1908~ 
Sectious 6, 14,13, 16, 27, 43, 44, 47, Provincial Insolvency Act, 1907— 
sections 27, 41, Presidency Towns Insolvency Act, 1909, 


On a reference toa Full Bench under section iL, Lower Burma Courts 
Act, 1900 it was held that the words “ that for any sufficient cause " in 
sub-section 1 of section 15 of the Provincial Insolvency Act, I1I of 1907, are 
governed by the words “satisfied by the debtor” in the same sub-section. 

it was further heid that a Court exercising jurisdiction under the Provin- 
cial Iusolvency Act, 1907, has power to reject or dismiss a petition by a 
debtor for his adjudication as an insolvent, if it considers that such petition is. 
an abuse of the process of the Court. Nothing short of obvious fraud would 
however render aninsclvent liable to have his petition rej. cted on the ground 
of such abuse. 


‘Nathu Mal vy, The District Judge of Benares, (1910) 1.L.R, 32 All. 
547; PLT. A.L, Arnnachellam Chetty v. Po Thin, (910) 4 Bur. L. T 
17 ; dissénted from. - 


Girwardhari v. Jai Narain, (1910) 1. L.R. 32 AIL, 645; Uday Chand 
Maitiv Ram Kumar Khara, (1910) 15 C.W N., 213; Seth Samiruddin 
v. Srimati Kadumoyi Dasi, (1910) 15 C.W.N., 244; followed. 


In extarle Painter, LR. (1895) O B.D , 85 5 lu re Hancock, L. RR. (1903} 
1.4K. B.D., 5853 Inve Archer, (1901) 20 Times Law Reports, 390; Jn re 
Belts, L. R. (1901) 2 K. B.D., 39; referred to, 

The followiug reference was made toa Full Bench by the 
Honcurable the Chief Judge and Mr. Justic Hartnoll :— 


The appellant had been arrested in execution of a decree. 
He was released on giving security under section 55 (4) of the 
Civil Procedure Cade to apply to be declared an insolvent. He 
made such applicaticn to the District Court, and a day was fixed 
for hearingit. On the date to which the hearing was adjourned, 
the District Judge dismissed the petition on the ground that the. 
appellant had neglected to bring his accounts into Court, and it 
was mere trifling with the Court for him to come up for his 
examination without the acccunts which would disclose his 
financial position, and enable him to answer questions about his 
dealings. 

On appeal it has been urged on his behalf that the District 
Court was nct empowered to dismiss the petition on the above 
grounds, and that under sections 15 and 16 of the Provincial 
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Insolvency Act the Court was bound on his application to ad- 
judicate himinsolvent, since there was no question as to his 
being entitled to present his petition under the Act. 


The question whether the Court was bound to make an adju- 
dication depends, so far as the Act provides, upon the proper 
construction of the last thirty-three words of sub-section (1) of 
section 15 of Act I[l of 1907; they are “or is satisfied by the 
debtor that he is able to puy his debts or that for any sufficient 
cause no order ought'to be made, the Court shall dismiss the 
petition." In Civil Miscellaneous Appeal No. 135 of 1909 a 
Bench of this Court held that the above words enables the Court 
to dismiss a petition for any sufficient cause. This construction 
separates the words * by the debtor ” from the words “‘ or that: 
for any other sufficient cause ” so that the section may be read— 
“Where the Court is satised that for any other sufficient 


cause no order ought to be made, the Court shall dismiss the . 


petition.” 

The question whether this construction was right was raised 
in Civil Miscellaneous Appeal No. 55 of 1910, but it was un- 
necessiry to decide it since an adjudication had been made in 
ghat case. 


In one case in the Allahabad High Court—WNathu Mal v. 
The District Judue of Benares (t)—a Bench of that Court con- 
strued the sub-section in the same way as this Court had done 
in Civil Miscellanecus Appeal No. 133 of 1909, but in 
another later case in the same Court—Girwardhari v. Jai 
Narain (2)—another Bench held thatthe last thirty-three words of 

. sub-section (1) of section 15 refer only to the case of an insolvency 
petition presented by a creditor, and that the words “‘ that for 
any sufficient cise” are’governed by the words “ satisfied by the 
debtor, " which involves reading the words as “‘ where the Court 
is satished by the debtor that for any other sufficient cause no 
order ought to be made. ‘ 

In Uday Chand Maiti v. Ram Kumar Khara (3) a Bench 
of the Calcutta High Court in effect adopted the same constrtuc- 

‘tion of the wording in question. 

We think that in view of the wording being open to different 
constructions, the following question should he referred toa Full 
Bench of this Court for decision, viz. :— 


Are the words “ that for any sufficient cause in sub-section 
(1) of section 15 of the Provincial Insolvency Act, 1907, governed 
by the words “ satished by the debtor’ in the same sub-section, 


The District Judge in the present case does not state expressly 
under what authority he purported to act in dismissing the ‘peti- 
tion. Judging from the wording of his order it may be that he 
considered that the application to be adjudged an insolvent was 
an abuse of the process of the Court, 





(1) (1910) LL.B, 32 All, 547.1 (2) (1910) LL.R. 32 All, 645, 
(3) 1910 15 C.W.N,, 213: 
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If so, there arises the further questicn whether a Court exercis- 
ing jurisdiction under the Provincial Insolvency Act, 1907, has 
power to reject or dismiss a petition which it considers to be an 
abuse of the process of the Court. 

This question was partially dealt with in the case of 
Girwardhari v. Jai Narain (2) but not definitely decided, We 
consider it desirable that it should be considerecl and decided by 
a Full Bench of this Court. 


We accordingly refer under section 11 of the Lower Burma 
Courts Act toa Full Bench of the Court the question above set 
out and also the question. 


Has a Court exercising jurisdiction under the Provincial 
Insolvency Act, 1907 power to reject or dismiss a petition by a 
debtor for his adjudication as an insolvent, if it considers that 
such petition is an abuse of the process of the Court? 


The opinion of the Full Bench was as follows :— 


Fox, CJ—In the case of P.L.T.A.L. Arunachellam 
Cheity v. Maung Po Thin (4), the Bench of which ] wasa mem- 
ber took the same view regarding sub-section (Z) of section 15 of 
the Provincial Insolvency Act, 1907 as that expressed by a Bench 
of the Allahabad High Court in Nahtu Mal vy. The District 
Judge of Benates (1): this was that the section enabled the 
Court to dismiss for any sufficient cause a debtor's petition to be 
adjudged an insolvent. After reconsideration of the wording of 
the sub-section and of the later judgment of a Bench of the 
Allahabad High Court in Giwardhart vy, Jai Narain (2) and 
of Benches of the Calcutta High Courtin Uday Chand Maiti v. 
Ram Kumar Khara (3) and Shetkh Samiruddin v. Srimati 
Kaduimoyi Dasi (5) I do not think the above view’ can be adher- 
ed to. 

The argumentsin support of the opposite view are set out in 
the judgments last referred to and it is unnecessary to repeat them, 


I would answer the first question referred in the affirmative. 


According to this answer a Court is bound to pass an adjudi- 
cation order on a debtor's petition when (a) his debts amount to 
five hundred rupees, or (b) he has been arrested or imprisoned in 
execution of the decree of any Court for payment of money, or (c) 
an order of attachment in execution of such a decree has been 
made, and is subsisting agiinst his property, for in any of such 
cases a debtor is by section 6 given the right to present an 
insolvency petition. Upon an adjudication order being made 
under section 16 the debtor, if in prison for debt, must be released, 


As stated in one of the judgments above quoted, the Act has 
made a complete change in the lawin favour of debtors. It is 
somewhat difficult to see why arrest and imprisonment for debt 
in execution of decrees for money is retained atall, if an imprison- 
ed debtor can so readily obtain his release. : 





(4) Bur, L.T. 
(5) (1910), 15 C.W.N, (244). 
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It may be thought also that the examination of the debtor as 
to his conduct, dealings and property at the hearing of his petition 
is aimless, if the only thing a Court can do at the end of the hear- 
ing is to make an order of adjudication and release him, This 
thought may be strengthened by the fact that the Act nowhere 
compels an insolvent to apply for an order of dischirge after the 
adjudication order. Section 44 saysthat a debtor may al any 
time afler the order of adjudication apply for his discharge. 
The Act contains no provision similar to that in section 41 of the 
Presidency Towns Insolvency Act which enables the Court to fix 
by rule a time within which an insolvent must apply for an order 
of discharge. Itis notorious that insolvenis outside of Rangoon 
scarcely ever apply for such an order. Hiving obtained release 
from imprisonment, they are satisfied, and there is nothing to 
compel them to doanythingm‘re. The fraudulent debtor is thus 
in a far more advantagecus position than he was in under ihe old 
Civil Prccedure Codes, 


It appears to me however that a change in the procedure of 
the Courts may prevent the Act from being as ineffectual as it has 
been up to the present, even when the view adopted in P.L.T. 
AL. Artnachellam Chetty v. Maung Po Thin (4) has been 
applied. 


The examination of a debtor under section 14 of the Act 
might be regarded as if it were the -public examination of an 
insolvent under seciion 27 of the Presidency Towns Insolvency 
Act. that is to siy, as a means of discovering as much as can be 
discovered at the time about the debtor’s property, and his con- 
duct and dealings. On passing the adjudication order a date 
might be Axed for a further examination of the debtor under sub« 
section (f) of section 43 of the Act. The clate should be after a 
perioc sufficient to give the creditors ample time to investigate 
the truth of the debtor’s statements on his first extminalion, and 
to prepate charges against him, if any are so minrled, of offences 
punishable under sub-section (2) of the section or to make any 
representations to the Court against granting him an absolute 
order of discharge in case the,debtor should apply for such an 
order. 


If creditors after being given an opyortunily to make repre- 
sentations to the Court regarding an insolvent do not choose to 
do so, they can scarcely complain of the inefficiency of the law in 
punishing fraudulent debtors. 


In regard to the second question referred under section 47 of 
the Act a Court exercising jurisdiction under the Act has the 
same powers as it has in the exercise of original civil jurisdiction. 
Section 151 cf the Civil Procedure Code recognizes ‘there being 
inherent power in a Court to make such orders as may be neces- 
siry for the en’’s of justice, or to prevent abuse of the process of 
the Court. Ifa petition by a debtor apperred to a Court to te 
plainly an abuse of the process of the Court, I think the Court 
would have power on that ground to reject it. Similarly if after 


1912, 
Tin YA 
vw. 
SUBYA 
PILLAY, 


1912, 
Tin Va 
uw. 
SUBYA 
PILLAY, 


—o 


July 16th, 
1912, 


150 LOWER BURMA RULINGS. [voL, 





an adjucization order it were found that the petition of a debtor 
was amere abuse of the process of the Court it would have 
jurisdiction to annul the order and to dismiss the petition. 

I would answer the second question referred in the affirmative. 

It is impossible to lay down any rule or general statement as 
to what is an abuse ofthe process of an Insolvency Court. In 
ex-parte Painter (6), it was held that the presentation of a peti- 
tion in bankruptcy by a debtor in order to avoid payment of .a 
decree for damages and costs out of his pension was not an abuse 
of the process of the Court. 


Similarly It re Hancock (7), the presentation of a petition by 
a debtor who had no assets beyond his personal earnings, and 
who had only one creditor was held not to be such abuse. The 
same was held in the somewhat similar case of In re Archer (8. 
The case of In re Betts (9) is the only case which I have been able 
to discover in which the presentation of a bankruptcy petition bya 
debtor has been held to have been an abuse of the process of the 
Court; in that case it appeared that the debtor was in the 
habit of filing such petitions and that the bankruptcy law was 
being made use of in order to assist him in his frauds on his’ 
creditors, and to enable him to get credit, while all along he had 
the intention of getting vid of his liabilities by filing his cwn peti- 
tion. From these cases in the Courts in England it may be 
‘gathered that nothing short of obvious fraud on the part of a 
debtor would render him liable to have his petition rejected or 
dismissed on the ground of it being an abuse of the process 
of the Court. 


Har tnoll, J.—1 concur. 
Robinson, J.—I concur, 
Parleti, J.—I concur. ° 





PRIVY COUNCIL. 


(On appeal from the Chief Court of Lower Burma.) 


Before Lord Macnaghten, Lord Shaw, Sir John Edge and 
Mr. Ameer Alt. 


THE RANGOON BOTATOUNG 
COMPANY, LIMITED ». THE COLLECTOR, RANGOON. 
Land Acquisition Act—award—appeals under the Act—no Appeal to the 
Privy Council—scelions 53 and 54, Land Acquisition Act, 1894, 


An appeal does not exist in the nature of things and as seclions 53 and 54 of 
the wand Acquisition Act, 1894, do not give a right of appeal to the Privy 
Council from a High Court's decision, no such appeal lies. 

Sandback Charity Trustees v. The North Staffordshire Railway Company, 
L.R. (1877) 3 Q.B.D., 1, referred to. 


The judgment of their Lordships of the Privy Council was 
delivered by Lord Macnaghten on the 16th July 1912. 





(6) L.R. (1895) 1 Q.B.D., 85. 

(7) L.R. (1904) 1 K.B.D., 585, 

{8} (1904) 20 Times Law Reports, 390. 
(9) L.R. (1901) 2 K.B.D., 39. 


VI] LOWER BURMA RULINGS. 154 


4 


In this case a preliminary objection was taken to the appeal. 
Having heard the point fully argued, their Lordships came 
to the conclusion that the appeal was incompetent and they 
intimated that on that ground they would humbly advise His 
Majesty that the appeal should be dismissed with costs. 


The appeal purported to be an appeal as of right from an 
award of the Chief Court of Lower Burma. Some land belonging 
to the appellants had been taken for public purposes under the 
provisions of the Land Acquisition Act, 1894. In due course the 
Collector made his award. The appellants did not accept it. 
They were dissatished with the amount of the Collector's valuation. 
On that ground and on that ground only they demanded, as they 
were entitled to do, that the matter should be referred to the Court 
under the provisions of the Act. The expression “the Court" in 
the Act is defined as meaning ‘‘a principal Civil Court of Origi- 
nal Jurisdiction.” The reference was taken by two Judges of the- 
Chief Court. They sat as “the Court" and also as the High 
Court to which an appeal is given by the Act from the award of 
“the Court" The hearing of the reference occupied 45 days. 
More than 100 witnesses were examined. A vast mass of docu- 
ments was put in and the learned Judges at the request of the 
parties viewed the premises. ‘Then they made an exhaustive award 
dealing minutely with the evidence, and they held that the award 
of the Collector had given the appellants “‘all and probably more 
than the full market value of their property,” and so they 
dismissed the reference with costs. They were precinded by the 
Act from awarding less than the amount awarded by the Collec- 
tor. 


It was admitted by the learned Counsel for the appellants 
that it was incumbent upon him to show that there was a statutory 
tight of appeal. As Lord Bramwell. then Bramwell, J. A., obser- 
ved in the case of the Sandback Charity Trustees v. The North 
Staffordshire Railway Compas, (1): “ An Appeal does not 
exist in the nature of things. A right of Appeal from any deci- 
- sion of any tribunal must be given by expressenaciment.”” A 
special and limited appeal is given by the Land Acquisition Act 
from the award of “ the Court" to the High Court. No further 
right of appeal is given. Nor can any such right be implied 
The learned Counsel for the appellants relied both on section 53 
and section 54 of the Act. Section 53 enacts, that, “save in so 
far as they may be inconsistent with anything contained in this 
Act, the provisions of the Code of Civil Procedure shall apply to 
all proceedings before the Court under this Act.” That emnact- 
ment applies to an earlier stage in the proceedings and scems to 
have nothing to do with an appeal from the High Court. Section 
54 is in the following terms :— 


“54. Subject to the provisions of the Code of Civil Procedure applicable 
to appeals from original decrees, an appeal shal! lie to the High Court from 








(1) LR, (1877) 3 O.B.D,, 1. 
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the award or from any part of the award uf the Court in any proceedings 
under this Act.” 


That section seems to carry the appellants no further. It only 
applies to proceedings in the course of an appeal to the High 
Court. Its force is exhausted when the appeal to the High Court 
is heard. Their Lordships cannot accept the argument or sugges- 
tion that when once the claimant is admitted to the High Court he 
has all the rights of an ordinary suitor, including the rights to carry 
an award made in an arbitration as to the value of land taken for 
public purposes up to this Board as if it were a decree of the 
High Court made in the course of its ordinary jurisdiction. 

It is impossible to conceive anything more inconvenient than 
that a Court in this country should be called upon to review the 
determination of arbitrators as to the value of a piece of land in 
India— amere question of fact—without the advantage of any 
local knowledge or the privik ge, if it be a privilege, of seeing the 
cloud of witnesses who engaged the attention of two Judges of the 
Chief Court of Lower Burma for 45 days, or even the opportunity 
and the interest of viewing a property the value of which seems 
soextraordinarily difficult to discover. 








Before Mr. Justice Robinson. 
( Original Civil Jurisdiction. ) 


1. NORMAN HENRY MATHESON pe 

2. WILLIAM MCINTOSH } PETITIONERS. 
Uv, 

1. THE NATH SINGH OIL COMPANY, 


LIMITED. 
. HAJI VULLY MAHOMED HAJI ABBA. 
oF 135, MERcHANT STREET, RANGOON— RESPONDENTS, 


iS) 


Giles—for petitioners. 
Cowasjec—for respondents. 


Company Law—reclification of register—triunfers of shares—Articles of 
Association—powess of directors—lien—waiver —vulidity of transfer——Tea- 
sons for refusal lo transfer not to be arbitrary, capricious or wanton—section 
58, Indian Companies Act, 1882. bi 

A was the managing Director of a Company to which he w.s indebted. 
He deposited a certain number of fully paid shares with a Bank with 
Which he had dcalings with intent to create an equitable mortgage. The 
Bank entered on the blank transfer deed the names of two of its efficials who 
were registered by the Companv as the owners of the shares. Subsequently 
he bought a cerfain number of these shares : but when asked to register the 
transfer to B the company refused on the ground that a Hien which they 
claimed to possess under one of the Articles of Association upan A’s shares had 
not been discharged. 


Under section 58, Indian Companies Act, 1882, the officials of the Bank 
applied to the Cou‘t for rectification of the register (cross applications 
were also filed by the Company and by a shareholder in the Company). 

After considering the terms of the Articles of the Association it’ was held 
that the transfer to the Bank was valid. 
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The transferees had complied with what was required of them and were 
entitled to assume that the Company had acted in accordance with its inter- 
nal regulations so far as sanctioning the transfer was concerned. 


The Company were aware of ihe first transfer shortly after it was effect- 
ed but took no steps to rectily the register or to set up a claim that their lien 
upon the shares still existed under one of the Articles of Association. By 
registering the names of the Bank officials as owners of the shares the Com- 
pany were therefore estopped from denying that the latter were (as transferors 
to B such) owners. 

li was further held thatthe Court might consider the grounds sdvanced 
by the Company for refusing to register B as an owner of the shares in place 
of the Bank officials when those grounds were disclosed. Inasmuch as the 
objection the Company raised to the original transfer was an effort to avoid 
the consequences of a prior mistake made by them and to obtain a position 
which by their own act they had waived the reason given by them was r- gard- 
ed asarbitrary. The 1¢pister was ordered to be rectified by the insertiun of 
B's name : 

In ve Hoylake Railway Company, Ex-parte Littledale, L,R. (1874),9 Ch, 
AC, 257 ; County of Glouce ter Bank v. Rudry Merthyr Steam aud Hottse 
Coal Colliery Company, LR. (1895) 1 Ch, Dn, 629; Balkis-Con:olidated 
Con:pany, Limtied,y. Fr Tombkinson, LR, (1893) AC, 396; In re Gresham 
Life Assurance Socivty, LR. (1872), 8 Ch., A.C. 446; Re Bell Brothess, 7 L. 
Times R., 689 ; followed. 


In exparte Sargent, LR, (1873), 17 Equity, 273, referred to. 


These are three applications under section 58 of the Act for rec- 
tification of the register of the Nath Singh Oil Company and have 
been heard together. The facts covered by them are the same 
and are a3 follows :— , 


‘ Baij Naih Singh was the Managing Director of the Cempany 

anclowec the Company money ; it issaid Rs. 66,000. He kad cleal- 
ings with the Bank of Bengal and deposited 1,81,020 fully paid up 
sh res with the Bank as security together with a blank transfer 
duly executed by him The Bank filled up this blank transfer 
with names of Messrs. Matheson and McIntosh and sent it to the 
Managing Agents of the Ccmrpary for registration of the transfer. 
The Company registered the names of these two gentlemen as the 
owners of the shares. This was someiime in November 1911. 
After this had, been done on 17th Jinuary apparently Baij Nath 
Singh brought one Haji Vully Mahomed Haji Abba to the Rank 
as a purchaser of 30,000 of the shares for Rs. 60,000, The Bank re- 
ceivecl the Rs. 60,000 in settlement of one of the loans made to Baij 
Nath Sing. This loan had been guaranteed by Mr. B. Cowasjee 
who wis subsequently a Director of the Company. He was 
released from his guarantee and he took away the decuments evi- 
dencing the loan. The Bank then proceeded to transfer the 39,000 
shares to Haji Abba and sent the transfer and certain share certi- 
ficates to the Managing Ayvents of the Comgfany sking for the 
registration of the transier. This was under cover of their letter 
dated 1st Felruary 1912. The Bank received a reply dated 2nd 
February 1912 ‘that the Comyany have resolved not to con- 
sent to the transfer of any cf Baij Nath Singh's shares to any 
one until the Company's lien bas been discharged.” The Bark 
the same day pointed out that the shares did not stand in Baij 
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1912, Nath Singh’s name and requested that if they still refused to re- 
Norman ‘ister to return the documents. The Company then on 3rd Feb- 
HENry ruary askecl the Bank to allow the matter to stand over for ten 
MaTurson days as two of the Directors were away from Rangoon. The 
Pee muse Bank did not agree to this. On the 6th February the Company 
Sinch Or Wrote that the Directors in Rangoon were unable by themselves to 
Company, act in the matter and asked the Bank to be good enough to let 
—_— the matter stand over to the end of the week till the oiher Direc- 


tors returned. They returned the documents. 


The first application is by Messrs. Matheson and McIntosh 
praying that the Register may be rectified by removal of their 
names and the entry of that of Haji Abba in their-stead. The se- 
cond is by one M. H. Raja, a shareholder inthe Company, praying 
for rectification by removal of the names of Messrs. Matheson 
and McIntosh and re-entry of Baij Nath Singh’s name. The third 
is by the Company and prays for the same relief. ; 


Certain further facis are brought out in an affidavit of D. B. 
Desai who was a Director when the names of Messrs. Matheson 
and Mcintosh were registered, Mr. Paton was the Director who 
sanctioned the transter At a Directcr’s meeting held on the 
22nd November 1911, that is very shortly after the transfer was 
registered, Mr. Paton informed his co-directors that Baij Nath 
Singh hadtransferred all his shares to Messrs. Matheson and 
McIntosh of the Bank of Bengal. Mr. Desai protested against 
being kept in the dark about the matter and stated he would 
never have sanctioned the transfer. Nothing more however was 
apparently done. After this meeting Mr. Desai ceased to be 
a Director, but again became a Director after the annual general 
meeting held on 30th Wecember 1911. Mr. B. Cowasjee apparent- 
ly also become a Director for at a meeting held on 17th Janutry 
1912 the following resolution was passed unanimously :— 


Nath Singh's shares 668.—Mr. Cowasjee asked that it be 
recorded that the Directors are of opinion that a serious mistake 
was made in allowing all Nath Singh's shares to be transferred to 
the Bank of Bengal while there were large sums of money due by 
him to the Company and other liabilities unadjusted. The res- 
ponsibility for this proceeding will have to be ascertained! here- 
after, but in the meantime if Mr. Nath Singh should try and transfer 
away his shares from the Bank who are his mortgagees to third 
persons then the Directors shall decline to register such transfer 
under Article 33 without assigning any reason therefor. 


Article 26 of the Articles of Association gives the company a 

“ frst and paramount lien” that is, a lien, on all the shares regis- 

. tered in the name of each member for his debts to the Ccmpany. ~ 
It however also provides ‘‘ Unless otherwise agreed, the registra- 
tion of a transfer of shares shall operate asa waiver of the Compary’s 
line, if any, on such shares.” Mr. Giles argues that the registra- 
tion of the transfer of the shares into the names of Messrs. 
Matheson and McIntosh therefore operates asa waiver of the 
Company's line, if any, of these shares. Mr. Cowasjee in reply 


vI.] LOWER BURMA RULINGS. 155 


argues that the registration was sanctioned by one Director only 
and was invalid and therefore this provision cannot apply. 

The Directors have by virtue of Article 33 the power to de- 
cline to register any transfer without assigning any reason. He 
also argues that the Bank being merely equitable mortgagees of 
these shares even if the shares are registered in the names of 
two of its officers the registered holders of the shares only hold 
them as mortgagees and that therefore the Company's lien still 
exists and that therefore the Compiny is entitled to refuse to 
register the present transfer. , 


I will first consider the question whether the registration of 
the names of Messrs. Matheson and Mcintosh was invalid. It is 
siid to be so because Mr. Paton directed the registration with- 
out consulting his co-directors. There is no express provision 
in the Articles of Association laying down that acts such as these 
can only be done by two Directors or at a meeting of Directors or 
otherwise. Article 90 provides that unless otherwise determined 
two Directors can form a quorum for a Directors’ meeting, but it 
appears that directors may act either in meeting or by circula- 
ting a resolution and signing it or may act through attorneys or 
managing agents. However this may be the argument cannot 
prevail for several reasons, even if Mr. Paton's act was beycnd 
his powers as a Director. The Articles provide how transfers of 
shares are to be carried out. The instrument of transfer is to be 
signed by both transferer and transteree, Article 30. The form 
of transfer is given in Article 31 and Article 32 provides that 
every instrument of transfer shall be left at the registered office 
of the company for registration accompanied by a certificate of 
shares to be transferred and such other evidence of the Company 
may require to prove the title of the transferer or his right to 
transfer the shares. In this case the provisions of Article 32 have 


been complied with. The transfer was executed by both parities ° 


and it was left at the registered office of the Company with 
a request for registration accompanied by a certificate of 
shares. ‘The Company asked for no information and the trans- 
fer was registered. Now there is no duty on the transferee to 
see that the Company ‘have carried out their part in registering 
the transfer in strict accordance with the Articles of Association. 
In In re Hoylake Railway Company, Ex-farte Littledale (1), 
it is pointed out by Sir W. M. James, L.J., “‘If there was any 
breach of duty on the part of a Director in respect of that trans- 
fer, that breach of duty might be the ground of a special action 
or suit against him.” And Sir G. Mellish, L.J., says “It 
appears to me, therefore, if the Directors assent to a transfer, the 
property in the shares passes.” Andin the Counly of Gloucester 
Bank v. Rudry Merthyr Steam and House Coal Colliery 
Company (2), it was held that where the Directors of a Joint 
Stock Company had power under their articles to fix the number 


(1) L.R, (1874), 9 Ch. A.C., 257, (2) LR, (1895), 1 Ch. Dn, 629. 
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of Directors which would form a quorum and by a resolution had 
fixed three then where the affixing of the Company’s seal to a 
mortgage was sanctioned at a meeting of Directors at which | 
two only were present that as between fhe Company and the 
morigigees who had no notice of the irregularity, the execution 
of the deed was valid and Lord Halsbury in his judgment points 
out that “ Persons dealing with Joint Steck Companies are 
boundl to look at what one may call the outside position of the 
Com pany—that is to say, they must see that the acts which the 
Company is purporting to do are acts within the general authority 
of the Company.” He points out that what was done in this 
case was something quite different. ‘‘It turns out that their own 
internal regulation was that the number of Directors should exceed 
two. ut thatisa matter which was known to them and to 
them alone. The only external fact with respect to the manage- 
ment of the Company of which an outside person would be 
cognisant would be that they had power to make any quorum they 
pleased, and IJ think he would be entitled to assume that the pro- 
per quorum had been properly summoned, and had attended to 
effect the completion of that instrument.” In our present case the 
trinsferees complied with what was required of them and they 
were entitled to assume that the Company would act in accord- 
ance with its internal regulation so far as sanctioning the trans- 
fer was concerned. Moreover, itappears to me that the Com- 
pany are new estopped from denying that Messrs. Matheson and 
MeInt-sh aye the proprietcrs of these shares. In the Balkis 
Consolidated Company, Limiled v. Fr. Tomkinson (3), where 
the Company registered trinsfer of shares twice over and s..bse-_ 
queurly discovered the fact and refused to register a bond fide 
transfer, it was held that they were estopped by their certilicate 
from denying that the transferer was the proprietor of the shaves. 
In the present case Messrs. Matheson and McIntosh are the regi- 
tered proprietors of these shares and their names have been 
enclorsed on the share certificate. But further than this the 
Company was aware in November very shortly after the transfer 
was regis:ered that the transfer had been registered by Mr. Pa‘on 


" and they knew if ii wasso thit Mr. Paton was acting wllra vires 


of their internal regulations. As I have printed out they did 
not apply to rectify the register. They were perfectly aware at 
the time that the shares which Baij Nath Singh had transferred 
were shares cn which they had a lien provided they had not 
waivedtheirlien. Itwas therefore the more necessary tor them to 
have taken immediate action They took no action either to 
rec’ify the register or to set up a claim that their lien still exist- 
ed because the Bank were in their cpinion equitable mortzagees 
of Baij Nath Singh. They gave no notice to the Bar k and tliere- 
by taci ly allowed the Bank to deal with these shares under the 
belief that there was no objecticn to be raised to their ownership 





(3) L.R. (1893), A.C., 396. 
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but stil later than this and by a curious coincidence on the very 
day that the Bank transferred some of these shares to Abba the 
Directors at a meeting passed the resolution which I have quoted 
in full. 


lt is suggested though not asserled that Mr. B. Cowasjee who 
was guarantor of one of Baij Nath Singh's debts to the Bank was 
aware that Baij Nath Singh was deposiling these shares as se- 
curity. It seems at first sight likely that he did know but there is 
no proof and I do not propose to assume that he did; for ifhe did 
it appears to me that it was very wrong that the Directors shouldt 
have passed such a resolution as they did. But the resolution tha 
they did pass shows that they realized that Nath Singh’s shares 
had been transferred to the Bank of Bengal and that the trans- 
fer had been allowed by the company. They then decided that 
if Nath Singh should iry and transfer any of the shares they 
would refuse to register the transfer and without giving any 
reasons. Under ordinary circumstances no doubt by Article 33 
they would be entitled to refuse to register without assigning 
reasons and if they did so the Courts would assume that these 
reasons were, bond fide and would not call upon them to disclose 
their reasons and would not consider whether they were bond 
fide ory avbitrary or wanton. But it is clear that they knew that 
the transfer had been made from almost the time that it took 
place and thay had never taken any action until, after the refusal to 
register the transfer to Abba, the application was filed to rectify 
the register. 


Tam therefore of opinion that the Company are bound to 
recognize Messrs. Matheson and Mclntosh as such proprietors of 
these shares. Article 26 by which the lien is given to them lays 
down that “unless otherwise agreed, the registration of a transfer 
of shares shall operate as a waiver of the Company’s lien, if any, on 
such shares.” In ex-parle Sargent (4), it was held.that where the 
owner of shares borrows money on them and deposits with the 
lender, certificates of his shares and transfers thereof signed by 
him but with the date and name of the transferee left blank, the 
lender has implied power to fill up the blanks, and the transfers 
will pass the legal interest to convey a good title and entitle the 
lender to have his name on the register. Thus it would appear 
that the contention put forward on behalf of the Company is not 

«sound, But without deciding this question it is sufficient to hold 
- that whatever the decision might be the Company have waived 
their right to hold their lien on these particular shares. But the 
Company in this case has disclosed the ground on which they 
have refused to register the name of Haji Abba in place of 
Messrs. Matheson and Mcintosh. In re Gresham Life Assur- 
ance Society (5) is authority for holding that the Court can and 
should consider the grounds of refusal when those grounds are 





(4) L.R. (1873), 17 Equity, 273. [ (5) L-R. (1872), 8 Ch. A.C., 446. 
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disclosed. I wonld also refer to the case of In re Bell Bro- 

thers (6), but unfortunately | have not been able to obtain this 
authority as it has been mislaid. It lays down that the Directors 
must not exercise their powers to refuse the register arbitrarily, 

capriciously or wantonly and further that they are not entitled 

to go beyond their register. Now the only reason which the 

Company has put forward in this case for refusal to register is 

that they have a lien on these shares, thata mistake was made 

in originally registering the names cf Messrs. Matheson and 

McIntosh and their reason is merely an effort to try and avoid 

the consequences of what they consider to be their pricr mistake 

and to obtain a pesition which by their own deliberate act they 

have waived. It would be fatal if a Company could act in this 

manner. No registered helder of shares would be safe if objec- 

tions of this kind could be allowed to prevail. I consider that 

the objection is arbitrary and should not be allowed to prevail. 


As regards the application by the shareholder and the Com- 
pany to rectify the register by removing the names of Messrs. 
Matheson and Mcintosh and restering that of Baij Nath Singh, 
I reject the applications. 


As regards the application of Messrs. Matheson and McIn 
tosh 1 am of opinion that the Company were not justified in 
refusing to register the name of Haji Vully Haji Mahomed Abba 
for the reasons given above and I] direct that the register’ be 
rectified by the insertion of his name as prayed. 

The Company must pay the costs of petitioners in Civil 
Miscellaneous No. 69 of 1912; the matter required considerable 
work and I allow as advocate’s fees ten gold mohurs. There will 
be no order as to costs in the other two applications as all three 
have been heard together. 


ee 


Before Sir Charles Fox, Chief Judge, and Mr. Justice 
Harinoll. 


MIN DWE 2. C. A. P. C. SHUMMUGAM CHETTY, 


R, N. Burjorjee—for appellant. 
8. S. Halkur—for respondent, 


Admintstration Law—decree-holder's claims against assets of estatemttecrees 
holder diStinguishid from ordinary creditor—apphication jor execution not 
precluded—section 104, Indian Probate and Administration Act, 1881-—se.tion 
282, Indian Sucession Act, 1865—scclion 52, Code of Civtl Procedure, 1908. 


Section 104 of the Indian Probale and Administration Act, 1881, merely 
lays down a rule of proceduie as to the equal and ratable payment of all 
debts of on estate and does nol precludea creditor who has obtained a decree 
againat the estate of a deceased person from applying for the execution of 
such decree, : 


iii tt pp sire 


" (O7 L. Times R, 689, 
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Nilkomul Shaw v. Reed, (1872) 12 Ben, L.R., 287; Pemfiy vy. De 
Penmng, (884) 1L.R. 10 Cal. 929; referred to. Venkatarangayan 
Chelt: v. Krishuasam: Ayyangar, (1898) LL R. 22 Mad, 194; followed, 


Hartsoll, J-—The respondent firm held a money decree on 
which some Ks. 3,719-6-6 were outstanding against Ma Min 
Dwe as administratrix of the estate of U Pa deceased and applied 
for execution of it by the attachment and sale cf certain im- 
moveable property which was alleged to form part of the estate. 
Ma Min Dwe objected to the issue of execution claiming that 
section 104 of the Probate and Administration Act was applic- 
able and that therefore till she had had time to realize the whole 
estate and find out how far the assets would extend no creditor 
could claim payment. The learned District Judge overruled the 
objection and directed execution to proceed. 


This appeal was accordingly laid and it was urged that sec- 
tion 104 of the Probate and Administration Act was applicable. 


The point has been discussed in various cases. In that of 
Nulkomul Shaw v. Reed (1), it was held that where a person 
obtains a decree against an executor or administrator he is 
entitled to have his cecree satisfied cut of the assests of the 
deceased and section 282 of the Indian Succession Act which 
corresponds to section 104 of the Probate and Administration Act 
dogs not interfere with that right. In commenting on séction 
282 of the Indian Succession Act, Gouch, C.J., said: ‘‘ All that it 
does is te point out the mode in which the executor or adminis- 
trator is to administer the assets of the deceased, but it does 
not enible the exscu or or administrator, where a decree has 
been obtained against him, to say that no portion of the assets of 
the deceased person isto be paid in satisfaction of the decree, 
but he is to deal with *hem just as if no decree has been passed. 
In the c.se of ‘Remfry v. De Penning (2), it was held, that, 
where a decree for money had been obtained against a person, 
who afterwards died intestate and where letters-of-xcdministra- 
tion to his estate were granted to the Adminis.rator-Genéral of 
Bengal and the decree-holder appiied for execution of his decree 
against the assets in the hands of that official, he was entitled to 
have his decree satisfied out of the assets of the deceased, 
although those assets were not sufficient to pay in full all the 
claims mace against the estate. Again in the c7se of Vetkala- 
rangayan Chetli v. Krishnasamt Ayyangar (3), it was held that 
the right o: the decree-holder under secticn 234 of the Civil Pro- 
cedure Code to have his decree executed against the legal re- 
presentative of a deceased judgment-debtor is not affected by 
section 104 of the Probate and Administration Act. The ruling 
in Milkomul vy. Reed (1) quoted above was followed. It seems to 
me ihat the principle as laid dc wn by the above rulings must be 
followed in this case. Section 104 of the Probate and Adminis- 
tration Act'merely lays down arule of procedure that must be 
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followed by an executor or administrator and is not applicable 
where a creditor who has obtained a decree against the estate of 
a deceased person applies for execution of such decree. Section 
52 of the present Code of Civil Procedure lays down what the 
rights of such a creditor are and the first part of it is perfectly 
clear in its terms. Itlays down that where a decree is passed 
against a party as the legal representative of a deceased person 
and the decree is for the payment of money out of the property 
of the deceased, it may be executed by the attachment and sale 
of such property. 

I would therefore dismiss this appeal with costs, allowing an 
advocate’s fee of three gold mohurs. 
Fo#, C.J .—I concur. 


Before Mr. Justice Hartnoll and Mr. Justice Young. 


1. PO LAN 7} 
2. PO THWE | 
3. PAN NYUN Ly, KING-EMPEROR. 
4. YA GYI | 
5. NGA SHEIN J 


Ridnapping—with a view to murder—with a view to ransom—law 
applicable—tiusufficiency of punishment-—sections 364, 365 and 387,~ Indian 
Penal Code, distinguished—~section 71 and section 383, Indian Penal Code— 
section 35, Criminai Procedure Code. 

Where 2 person has been abducted in order that he may be held to 
Tansom his abductors can be convicted under section 365, Indian Penal Code, 
as the intent secretly and wrongfully to confine is always present bat there 
can be no conviction under section 364, Indian Penal Code, unless the intent 
to murder or so to dispose of as to be put in danger of being murdered is 
strictly proved as such an intent is nota necessary consequence of abducting 
to hold to ransom. Section 387, Indian Penal Code, was also held to apply 
to a case of this nature ; but under section 71, Indian Penal Code, read with 
section 35, Criminal Procedure Code, 1898, separate sentences cannot be 
passed under both seclion 365 and section 387, Indian Penal Code. The 
punishment provided by law may be insufficient but Courts can only ad- 
minister the law as they find it. f 


Full Bench Ruling— Quecst-Empress v. Aw Wa,1 L.B.R, 33, followed. 


Harinoll, J.—On the night of the 4th increase of Pyatho last 
(23rd December 1911) Maung Pein, son of one Maung Tun, 
and Maung Tun's cooly Maung Po Tin were sleeping at Maung 
Tun’s threshing floor outside the village of Kayu-chaung when 
they were seized and blindfolded by a gang of men and taken 
away. After going some little distance, Maung Po Lin was re- 
leased with instructions to go to Maung Pein’s father Maung Tun 
and to tell him to bring Rs. 3,500 to Titidusan. Maung Po Lin 
told Maung Tun as requested Maung Tun relates how he went 
to Okkan and borrowed Rs, 2,000. on the 5th increase. The 
next diy—the 6th increase—he went to Titidusan with the 
Rs. 2,000 butfoundnoone. He went againin the evening without 
result. On the 8th increase Tun Hla and Nawa brought him three 
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threatening letters, two of which Tun Hla states he found on 
Maung Tun’s land fastened in a cleft bamboo and one of which 
Nawa states that he found near his tireshing floor. The one 
Nawa found threatens Nga Pein with death unless the ransom 
Rs. 3,500 were paid. The other two purported to come from 
Nea Pein though they were not in his handwriting and are to 
the effect thathe will have to die unless ransomed. Maung 
Tun made another attempt by going to the place appointed 
--Gindeiksan— but nothing transpired. The same night owing 
to the action of Maung Shwe Ya, Ywathugyi of Sibin, a village 
in the vicinity, Maung Pein was rescned. There was a hut out- 
side Sibin occupied by another Maung ‘Tun the inmates of which 
Maung Shwe Ya suspected. He made enquiries accordingly. 
In the evening of the 8th increase he saw appellant Maung Shein 
in the village and questioned him. Maung Shein is the cousin of 
Maung Tun’s wife—the Maung Tun who lived in the suspecled 
hut. Maung Shwe Ya had information that on the 8th increase 
he had been with three other occupants cfihehut. Maung Shein 
then admitted that he, Po Lan; Ya Gyi, Po Thwe, Pan Nyun 
and Po Kyaw had abducted Maung Pein, that he and Ya Gyi, 
Po Lan and Po Thwe had gone to demand the ransom and that 
Pan Nyun was waiching Maung Pein in the Kangale jungle. 
Maung Shwe Ya sent out a party to arrest Pan Nyun and find 
the boy. This party did not find the boy at the spot indicated 
in the Kangale Ewin but on the way they met Pan Nyun, Po 
Kyaw and Shwe Nyun Gyi. These men were taken to Maung 
Shwe Ya. Pan Nyun and Po Kyaw were arrested. Shwe Nyun 
Gyi offered to point out the boy and was sent out with a party to 
do so. He pointed out Mating Pein who was in the bed ofa 
creek about 109 feet from-where the first party had already been. 
‘The lad was in a sitting position with his arms tied behind 
his back round a sapling. We was blindfolded and insufficiently 
clad. Itwas the cold weather. He wasina great state ot ex- 


hauiion. He lost his senses before he reached ‘the village, and - 


certain of the witnesses think that he could not have survived 
much longer. Maung Po Kyaw has been offered’ a pardon and 
he incriminates the appellants. Shwe Nyun Gyi also incriminates 
Po Kyaw and Pan Nyun; but there is reason to think as he 
pointed out the lad that he was concerned. Po Kyaw’s wife Ma 
Pwa Shin and Maung Tun, the occupier cf the house, also incri- 
sminate the appellants. At Sessions Maung Tun did not. do so 
except by implication ; but before the committing Magistraté he 
‘did and his deposition before the latter Court was admittéd as 
-evidence at the trial under section 288 of the Code of Criminal 
Procedure. Now Po Thwe and Pan Nyun are Maung Tun’s sons. 
‘Po Kyaw is his son-in-law. Maung Shein is his wife’s cousin. 
Po Lan and Ya Gyi, are his coolies. Po Lan, Ya Gyi, Pan Nynr 
‘and Po Kyaw live in his but and Po Thwe in a hut nearby. 
Nea Shein lived in the neighbouring village of Sibin. Po Kyaw. 
-was clearly in the crime for he produced on the 9th increase a 
concertina and umbrella taken away when Nga Pein was abducted, 
AI can see no good reason for daubting that Po Kyaw has sub- 
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stantially told the truth. There must have been a gang to have 
taken away the two men Nga Shein when questioned implicated 
the same men as Po Kyaw. When his information was acted on,. 
Pan Nyun and Po Kyaw are found near where Nga Pein was re- 
covered. It is natural that those who lived with Po Kyaw and his. 
relatives should be involved. A handkerchief left at the sc.ne of 
the abduction is identified by Po Thaung, and independent witness 
as belonging to Po Thwe. It is of a distinctive character having: 
a crochet border. I believe Maung Tun’s statement made before 
the committing Magistrate. He is not likely to have implicated. 
his sons, cousin and coolies unless they were in the abduction. 
As regards Ma Pwa Shin it must be remembered that, though: 
she is Maung Po Kyaw the informer’s wife, she is sister to Po 
Thwe and Pan Nyun and related to Maung Shein, The defence: 
is a denial but it is not substantiated in any trustworthy manner. 
It seems to me proved that all the appellants took part in the: 
abduction of Maung Pein and in the subsequent extortion. As. 
regarcls the extortion section 34 of the Indian Penal Code applies. 

Maung Po Lan has been convicted under sections 364 and 387 
of the Indian Penal Code. He has been previously convicted! 
under sections 379 and 380, and he was sentenced to transpor-- 
tation for life for each offence, the sentences to run concurrently. 
The other four appellants have been convicted under section 364 
of the Indian Penal Code and sentenced to transportation for life. 

Section 364 is in the following terms: “ Whoever kidnaps. or- 
abducts, any person in order that such person may be murdered. 
or may be so disposed of as to be putin danger of being murdered 
shall be punished with transpertition for life. etc. etc.” In the- 
present case it has been found that appellants ahducted Maung: 
Pein in order that he might be so disposed of as to be putin 
danger of being murdered. After the most careful consider-- 
ation, Ihave come to the conclusion that the section is not 
applicable. Maung Pein was abducted in order that he might 
be held to ransom. If it wasa neccessary consequence that he- 
would also be so disposed of as to be put in danger of being: 
murdered it might be held that there was the double intent and’ 
that section 364 would apply as well as one of the extortion sec- 
tions when the demand for ransom came to be made. For in-. 
stance in this class of crime which is of recent growth in Burma. 
there is always present.the intent to cause the person abducted to- 
be secretly and wrongfully confined and so seclion 365 can always: 
be held to apply as well as the appropriate extoriion section,. 
for it is always a necessary consequence of the abduction.. 
But it is not a necessary consequence of the crime that the victim: 
is always in danger of being murdered, and so that intent has: 
always to be proved. Unfortunately the character -of the crime- 
is such that victims are sometimes murdered owing to such: 
reasons as the victim identifying the abductors, or the abductors. 
being enraged at not getting the ransom required ; but it cannot 
bé said that the abduction is always in order to murder or so 
dispose of as to be in danger of being murdered. That may be 
an indirect consequence in certain instances, The main cbject. 
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of the abduction is in order to obtain money. Ina case I decided 
a few days ago a little girl wasabducied and kept hidden in a 
forest the whole day. She was released in the evening when 
ransom was paid. As far as the evidence went she was never in 
danger of being mur<lered during the period of her incarceration, 
I am therefore unable to hold that section 364 is applicable in 
this case. Maung Pein was abductedin order to extort money 
from his relatives and as it did not follow as a matter of course 
that he was in danger of being murdered, the conviction under 
section 364 cannot in may opinion stand. A conviction however 
under section 365 is justifiable as though the main object was to 
extort money yet it necessarily followed that the abductors had 
the intent to secretly and wrongfully confine him. But under 
section 365 the maximum sentence is seven years’ rigorous im- 
prisonment and according to the learned Sessions Judge such a 
term is not sufficient ina case of this nature. Iiis therefore a 
question for consideration as to whether another section as well 
as section 365 cannot be mide applicable to Maung Ya Gyi, Pan 
Nyun, Po Thwe and Nga Shein so that an ext:a sentence cin be 
imposed on them. They were charged under section 387 and 
that section is clearly applicable tothem. Its terms are : ““Who- 
ever, in order to the committing of extortion, puts or altempts to 
put any person in fear of death or of grievous hurt to that person 
or to any other, shall be nun‘shed, etc., etc., and extortion for the 
purpose of this caseis ; “ Whoeverintentionally puts any person 
in fear of anv injury to thit person, or to any other, and thereby 
dishonestly induces the ‘person so put in fear to deliver to any 
person any property commits extortion.’ The four men can 
clearly be convicted under section 387.; but the question arises 
whether having in view the provisions of section 71 of the Indian 
Penal Code and the explanation to section 35 of the Code of 
Criminal Procedure two sentences-can be passed. The question 
was discussedin the Full Bench Ruling Queen-Empress v. Aw 
Wa (1). The first part of section 71 of the Indian Penal Code 
is : ‘“ Where anything which is an offence is made up of parts, 
any of which’ parts is itself an offence, the offender shall not be 
punished with the punishment of moré than one of such hig 
offencés unless it be so expressly provided.” In thé present 
case was the abduction a part of the offence under section 387 ? 
The abduction was in ordér to commit extortion. It commenced 
the process of putting Maung Pein’s relationsin fear of death to 
Maung Pein and to my mind is part of the facts constituting the 
offence under section 387. Illustration (b) to séction 383 is very 
opposite in considering the present facts. I would therefore hold 
that the facts of the case come within thé rule stated in the first 
part of section 71 of the Indian Penal Code and that being so 
there cannot be separate sentences passed under both sections 
365 and 387. It may be that thé appellants other than Po 
Lan inthe present case and persons charged in similar cases 
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may not receive sufficient punishment for crimes of this nature 

andin this respect I am inclined to agree with the learned 

Sessions Judge for inthe present case Maung Pein was wrong- 

fully confined for four days and nearly died and in similar ones 

there is grave danger of murder and sometimes murder ; but the 

Couris can only administer the law as they find it. If the State 

considers the punishment for this kind of crime insufficient there - 
can be legislation. 

I would reverse the conviction on Maung Po Lan under 
section 364 and set aside the sentence passedon him under that 
section. I would confirm the conviction on him under section 
387. As he is liable under section 75 of the Indain Penal Code 
to enhanced punishment and appears to have been the ring-leader 
in this crime I would confirm the sentence of transportation for 
life passed under secticn 387. As regards Po Thwe, Pan Nyun, 
Ya Gyi and Nga Shein I would alter the convictions on them to 
convictions under section 365, Indian Penal Code, and alter their 
sentences to sentences of seven years’ rigorous imprisonment. 


Young, J.—1 concur. 


Before Mr. Justice Hartnoll and Mr. Justice Young. 


1. KAN GYI \ ” { 1, MA PYU } BY THEIR AGENT 

2. MA HTAI : _2, PO NYO Maunc San WIn. 

D.N. Palit—for appellants (defendants). 
R. S, Dantra—for respondents (plaintiffs). 

Buddhist Law : Inheriliance—share of paternal and maternal uncles and 
anntsofa deceased nethew or niece—Kinwun Mingyi's Digest, 103, 296, 308, 
311, NaS : : 

The paternal and maternal uncles and aunts of a deceasednephew 
or niece should, inthe absence of any nearer relatives and in spile of the 
father of such nephew or niece having predeceased the mother or vice versa, 
share equally in the estate, c 3 

Tun Aung v. Yan Pyo, (1897—01) 2 U.B.R., 172, referred to. 


Harlvll, J.—This is a suit concerning the estate of one Ma 
Thein May. Her parents were Maung Po Kyi and Ma San, who 
both predeceased her. Maung Po Kyi died before Ma San. 
Ma Thein May died in November 1904 without leaving any 
issue but she left the following near relations surviving her— — 


Ma Pyu the younger sister of Maung Po Kyi ; 
Maung Po Nyo the younger brother of Maung’ Po Kyi ; 
Maung Kan Gyi the elder brother of Ma San ; 
Ma Shwe Htai the younger sister of Ma San ; 
Ma Shwe Me also the younger sister of Ma San. 
The plaintiffs are the first two of the above, and the defend- 
ants the last three. The plaintiffs sued the last three for their 
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share of Ma Thein May’s estate. Maung Kan Gyiand Ma Shwe 
Htai resisted the claim. Ma Shwe Me did not doso. The Dis« 
trict Court gave the plaintiffs each a fifth share in the estate and 
itis against that decision that Maung Kan Gyi aud Ma Shwe 
Htai appeal. 

The first two grounds taken are those of Buddhist law. In 
the first place it is argued that, as Ma San died after Maung Po 
Kyi, Ma Thein May’s properly should go to’ the relatives of Ma 
San. In the second place it is urged that as there was neglect 
on the part of the relatives on the paternal side they have lost 
their right to inherit. As regards ihe first point sections 296 
and 308 of the Kinwun Mingyi’s digest were relied on. Section 
296 only partially deals with the matter. Section 306 is not 
applicable. Section 103 was referred to but that obviously 
relates to an archaic state of society. The right secticn to 
apply is section 311. The general rule to be drawn from @ 
consideration cf the texis in that section is that there is no 
preference of the paternal over the maternal side and vice versa 
and that seems to be in accordance with common sense as there 
is no reason why one side should be preferred to the other. 
It was followed in the case of Tun Aung v. Yan Pyo (1). I do 
not see how the fact that Ma San died after. Po Kyi affects the 
question. It is not her estate that is in dispute but that of her 
daughter Ma Thein May. On the second point that the respon- 
dents have by neglect forfeited their rights I weuld only siy that 
no such neglect as would entitle forf-iture of inheritance is proved. 
Ma Thein May lived with the appellants, but she’ had her. own 
property and. could Ieok after herself. She may have 
been fonder of appellants than the rest of her relatives but that 
isno goo:] ground for disi:heriting the latter. In the absence 
of specific instances of neglect the contention ¢ nnot prevail. 


[he remaining grounds are that the District Court should 
have granted an adjournment on the 3lst Occober 1910, and that 
appellants’ advocate had no instructions to abandon certain 
issues. Iam unable to see that the District Judge exercised an 
unwise discretion ‘in refusing the adjournment asked for. The 
appellants were represented by counsel. and if they wanted 
Mr. Halkar they shculd have seen that he did not go to Toungoo. 
Jalso see nothing in the contention that Maung Lu Ni had 
no power to abandon certain of the issues. He did so and pre- 
sumably on instructions. Maung Kan Gyi was in Court that day 
and so were four of the witnesses cut of the five cited by, him. 
When he siw that matters he wished gone into were not alinded 
to he should have himself objected and brought it to notice. 
That he did not, shows that Lu Niacted on instractions and in 
any case he did abindon certain issues and this abandonment 
cannot now be dispused. 


I would dismiss the appeal with costs. 
Young, JI concur. 





(1) (1897-61) 2, U. B.RA7 
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Before Mr. Justice Hartnoll and Mr. Jusitce Young. 
KADER HOOSEIN By His DULY APPOINTED GUARDIAN 
Ba CuHo » C.R MUDALIAR, 

May Oung— for appellant (defendant). 


Minors—loaus to guardian of a tminor—tlegal responsibilittes of lenders— 
necessity of luans to be proved—Trevelyan on Minors, 3rd Edition, page 186, 

The guardian of 2 minor borrowed Rs, 7,000 on two promissory notes in 
order to meet the expenses of a suit brought in the interests of that minor, 
The costs taxed by the Court amounted to Rs. 2,807. The lender recove- 
red Rs. 4,260 on one promissory note and sued for Rs. 6,120 on the other. 

It was held that, as the costs could not reasonably have amounted to 
anything like Rs 7,000, and as the lender was bound to enquire into the 
necessities for the loan he could not recover sums lent in excess of ths: 
probable requirements of the litigation. 


. Hunoomanfersaud Pandayy, Mussumat Babooteé Munraj Koonwerec , 
6 More's I A., 393 at p. 424, followed. 


Gunga Pershed v. Phoot Singh, 10 W.R., Civil, 106, Azuddin Hossatn 
v. Lloyd, (i883) 13 C.L.R. (O'Kinealy, 112; Sundararaja Ayyangar v, 
Patianathusami Tevar, (1894) LLB. 17 Mad, 306; Stures:lra Nath Sar_ 
karv, Atul Chandra Roy, (1907) LL.R, 34 Cal,, 892 ; referred to, 


Hartnoll, ],—-This was a suit to recover Rs, 6,120 due as 
principal and interest on a promissory note from the estate of a 
minor Kader Hoosein The promissory ncte was for Rs. 4,500 
and is dated the 13th July 1906. One Edward Rivers was then 
the guardian of the person and. property of the minor and abe 
note is signed by him in that capacity. Riversis now dead tnd’ 
Maung Ba Cho has been sued in the same capacity. The 


‘District Court has granted the decree asked for, and this appeal 


ig against that decree. The minor by his next friend and. guar- 
dian Rivers did bring a suit against one Maung Ohn Ghine on 
the 24th July 1906, for the administraticn of his deceased fathers, 
estate and for possession of his share in it and obtained a decree 
that his share be delivered to Rivers. The total costs of the 
minor in that litigation in the District and this Court as taxed 
by the Court amounted to Rs. 2,807.. It appears that in addi- 
tion to the sum lent on the promissory note the subject of this 
suit the respondent lent another sum on another promissory 
note for which he has obtained a decree amounting to Rs. 4,260. 
The amount lent on this other note was Rs. 2,5C0 and che date 
of it was the 26th May 1606. Appellant did not bring his suit 
on this note till the 26th May 1909. It was Civil Regular 
No. 199 of 1909 of this Court. 

It seems to me that respondent should not succeed in his 
suit, as he has not shown that there was due necessity for this 
loan. When lending money to a person on behalf of a minor 
and for the use of a minor it is incumbent on a lender to satisfy 
himself as to the necessity for the loan—see Trevelyan on 
Minors, Third Edition, page 186, and the cases therein referred 
to. Though at page 186 Trevelyan is only dealing with money 
lent on security of a minor’s estite the same principle applies 
when money is lent on a promissory note. In the case of 
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Hunoomanpersaud Panday ve. Mussuimat Babooee Muuraj 
Koonweree (1), their Lordships say: “The lender is bound to 
inquire into the necessities for the loan and to satisfy himself as 
well as he can, with reference to the parties with whom he is 
dealing that the manager is acting in the particular instance for 
the benefit of the estate.” The following cases are particu- 
larly approapriate in showing that the appellant must show the 
actual necessity for the loan—Gunga Pershad v. Phoal Singh (2), 
Azuddin Hossein v. Lloyd (3}, Sundaraja Ayyangar v. 
Patlanathusami Tevar (4), and Surendra Nath Sarkar v. Atul 
Chandra Roy (5). Applying the above stated principle to the 
present case what do we find? Respondent Jent Rs. 2,5C0 on the 
25th May 1906 and Rs. 4,500 on the 13th July 1906; in all helent 
Rs. 7,000. The taxed costs of the litigation came to Rs, 2,807 
only. It may be that they were more actually than Rs. 2,807 
but it is difficult to see how they could have reasonably amount- 
ed to anything like Rs. 7,000. The suit was finished in the 
District Court in the 19th August 1907, and the minor's costs 
were then taxed at Rs. 2,142-9-0. It is not shown why respon- 
dent did not then promptly try and recover the money due on 
the Rs. 2,5C0 promissory note and so save the minor the expense 
of continuing interest. He lets the note run onto the 26th Moy 
1909, and this action of his ifit was dilatory let the minor in for 
increase expense. When he sued respondent obtained a decree 
for Rs. 4,260 which was much over the taxed costs in amount. 


As it is not shown’ that the Rs. 4,500 were wanted for the 
litigation and as respondent has obtained a decree for Rs, 4,260 
against the estate, 1 am of opinion thit he should not get a 
<lecree in the present suit. 


I would therefore set aside the decree of the District Court. 
E would aiso give appellant his costs of this appeal. 
Young, {.—1 concur. 


rt Sec 


Before Mr. Justice Hartuotl and Mr. Justice Young. 
MA YI py HER GUARDIAN ad Hfetn’ Tuer Pox 
#. MA GALE, 
Matng Rie—for appellant (plaintiff). 
DN, Palit -for respondent (defendant). 

Budithis’ Law: Inkeritance—dissolution of marriage—claim of children— 
absence of filial relatiousshp— simtlarity of status under adoption atid 
after devorce. 

A was the daughter of B and C who had separated and after a period 
remarried—B marrying D. ; 

A through her mother € sued © for a portion of the inheritance of the 
deceased B, 





: (1) 6 Moore’s I. A., 393, at p. 424, 
(2) 10 W. R., Civil 108. (4) (1894) I. L. R.17 Mad., 306. 
(3) (1883) 13 CL. R. (O-Kineafy)}, 112. {5) (1907) ILL. R. 34 Cal., 892. 
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It was held first that the marriage between B and C was dissolved: and 
secondly that children lose the right to inherit the property of the parent who 
has abandoned them unless filial relations are resumed, In the cases of 
divorce and adoption it is the will of the parents which decides the disposition 
of the children. 


Lhein Pe vy. U Pet,3 L, B. R, 1753 Mi Thaik vo MiTu, SJ.L.B, 
184, 2nd edition ; Afa Baw v. Ma Aon, 4 L. B. Ry 272; Ma E Mev Bo 
Mya. 11 Bur. L., R316; dfa Pon v. Manag Po Chan,2 U, B. BR (1897—01) 
116; Ma San Mra Rhe v. Me Than Da U,LL. B.R., 161; Maung Hmat v. 
Ma Pe Zon, P, J. LU. B,, 409 ; followed ; 

Maung Pe v. Ma Myifta, 2 Cuan Toon’s L. ©, 220; Ma Thet v, Ma San 
On, 2L. B.R, 85 ; referred to, 


Harinoll, Jin the case Ma Yi by her next of kin and 
natural mother M1 ‘Thet Pan sued Ma Gale under the following 
circumstances. Ma Yi's father was Maung Chan Tha, who 
married her mother Ma ‘Thet Pon about the year 1255 B. E. Ma 
Yi was born to them in the year 1257 B.E. In that year Ma Thet 
Pon sued Maung Chan Tha for divorce in the Civil Ccurt and 
lost her case. She and Maung Chan Tha did not come tegether 
again but lived seprrately, Then in or about the year 1261 B.E. 
they both re-married, Maung Chan Tha marrving the defendant 
Ma Gale. Maung Chan Tha died in the year 1272 B.E. leaving 
as his issue with Ma Gale one child of tender years. Ma Yi sues 
Ma Gale for her share of.the inheritance. She claimed on the 
grounds that there was no division of property at the time cf her 
mother's divorce from Maung Chan Tha and because that even 
up to the time of bringing the suit she had not attained the proper 
age to carry out the duties of a child. Ma Gale contested the 
suit on the greunds that Maung Chan Tha had heen living sepa- 
rately since 1257 B.E., that since then Ma Yi had been living 
with her mother Ma Thet Pon, that she never once visited her 
father Maung Chan Tha tll the year 1272 B.E.and has never 
carried out the duties clue to her fither, and that as she had always 
been liviag with her mother she was nct entitled to inherit her 
deceased father’s estate. The learned District Judge found that 
Ma Yi was entitled to inherit and awarded her a five-eigh{ share in 
the property Maung Chan Tha brought to his marriage with Ma 
Gale and a one-eight share of the letlelpwa property of that 
marriage. On appeal the learned Divisional Judge held that 
Ma Yi was not entitled to inherit any of her father’s estate and dis- 
missed her suit with costs. : 


She appeals from this decision and takes two poirts : 


(1) that the marriage between Maung Chan Tha and Ma 
Thet Pon was never dissolved; 


(2) that even if it was she is entitled to inherit her 
father’s estate as there was no division of property when her par- 
rents separated and as she being a minor at the time of the sepa- 
ration and wp to the time of Maung Chan Tha’s death had no 
opportunity of exercising her choice to live with her father and 
perform the duties of a daughter to him. It is admitted that 
there has never beén any filial relationship between Maung Chan 
Thaand Ma Yi. Concerning the first point I have no doubt 
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that the marriage tie was dissolved between Maung Chan Tha 
and Ma ‘Thet Pon, The law on the subject was discussed in the 
Full Bench Ruling, Thein Pe v. U Pet (1), There was mutual 
abandonment of each other for more than the prescribed periods 
and both remarried. When Ma Thet Pon remarried that was 
clearly an act of volition on her part showing that she considered 
the marriage tie with Maung Chan Tha dissolved and, when 
Maung Chan Tha took no steps against her and her second 
husband to assert his rights as her husband, it seems clear that he 
finally abandoned her as his wife. They each started a new home 
and I must answer that first point by holding that the marriage 
tie was dissolved between them in or about the year 1261 B.E. 


The second point has been one of considerable discussion: 
The first case relating to it is that cf Mi Thaik v, Mi Tu {2) 
and the last that of Wa Paw v. Ma Mon (3). Many of the 
intermediate cases are cliscussed in the last ruling. In the 
last mentioned case that of Ma E Me v. Po Mya (4) was not 
referred to. In this case the same grounds were taken as in the 
present one and were not allowed. It seems to me that appellant 
has no right to inherit for, when the marriage tie between her 
parents was dissolved, she was taken by her mother and has re- 
mained with ner ever since and this must have been with her 
father’s consent. As has been pointed out in the varicus cases 
parents have a right of contro] over their children, and in the 
case of a divorce a position very analogous to that of adoption 
arises. In adoptidn parents give away their children {o others 
ancl unless filial relations are resumed the children so nae away 
loose all rights of inheritance from their natural parents. Ia the 
case of ycung children their wishes are not consulted. It is 
the will of the natural parents and those who adopt them which 
decides the matter. Similarly in a case of divorce where the 
children are of tender years it is the will of the parents which 
decides the disposition of the children and I think that it must be 
held similarly that children Iose the right to inherit the pro- 
perty of the parent who has abandoned them unless filial relations 
are resumed. The remarks of Mr. Thirkell White in the case of 
Ma Pon v. Maung Po Chan (5) and of Birks, J., in the case of 
Ma San Mra Rhe v. Mi Than Da U (6) quoted in the case of 
Ma Paw v. Ma Mon (3) above referred to seem very appropri: 
ate, as also those of Mr. Copleston, J. C., in the case of Maung 
Himal v. Ma Po Zon (7) when he said: 


‘A child removed from the father’s family and continuously 
resident with her divorced mother, after she is of an age when 
she might assist in the affairs of her father’s family, appears to 
be in the position nearly of a child ‘adopted from the father's 
family and while she acquires or retains rights in her mother's or 


Pa 


(1) 3 L. B. R., 175. (4) 11 Bur. L. R. 316. 
(2) S.J. Le B., 184, 2nd Edition, (5) 2U. RB. R, (1897—01}, 116. 
(3) 4L. B. R, 272. (6) 1 L, B. R.. 161. 


(7) P. J. L. B., 469. 
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new family’s property, she loses rights in the family whence she 
came.’ 

It is true that in the case of Maung Pe v. Ma Myiita (8) a 
daughter, who had lived with the divorced wife, was given a share 
of her deceased father's estate, but in that case it was held the 
father was on very effectionate terms with the daughter, had her 
to stay with him and never regarded her as cut off from his family— 
in other words that there were filial relations subsisting. Simi- 
larly in the case of Ma Thetv. Ma San On (9) where a similar 
decision was given it was found that filial relationship between 
the daughter and father was resumed and continued for many 
years after the separation. In the present Case there never were 
any filial relations between father and daughter and I am of 
opinion that the daughter has no right of inheritance to the 
father’s estate. 

I would therefore dismiss this appeal with costs. 


Young, J.—I concur. 


Before Sir Charles Fox, Chief Judge, and 
Mr. Justice Hartnell. 


f 
| | MINORs, HEIRS 
P.K. A. C. T. CHOCKA- AND LEGAL RE- 
LINGAM CHETTY, By | 1. YAUNGNI. | pRESENTATIVES 
HIS AGENT ‘HEeNnNapPAY 0.412. HLA DIN. for Po Tuaw, 


CHETTY, 13. SAW YU.]| DECEASED, BY 
; THEIR GUARDIAN 
| | AD LITEM Tun E. 


tat 
J.C. Bilamoria—for appellant (plaintiff}. 
S. S. Patker—for respondents (defendents). 


Transfer of property—partilion —validity of oral transfer—removal of 
atlachment—validity of deeds of transfer registered subsequent thereto— 
section 53, Transfer of Froperly Act, 1882, 


Asued B for recovery of a certain sum in respect of transactions in 
paddy. In persuance of the decree which he secured be attached certain 
lands which were the subject of the suit. 

The children of B through their guardian objected to the attachment 
and had it removed on the ground that B had partitioned amongst them the 
joint property of himself and his deceased wife. : 

B did report this partition to the Revenue Surveyor prior to the trans- 
action which was the subject of the suit having taken place : and after 
removal of the attachment executed a deed of transfer of the Jands in fay sur 
of the children’s guardian, d 

It was held that the transfers were bond fide and although oral were valid , 
and that the registered deeds did no more than pussibly perfect the children’s 
title and,- being executed after the attachment had been removed, were valid. 








{8) 2 Chan Toon's L. C., 220. (9) 2 L. B. R, 85. 


vi] LOWER BURMA RULINGS. i7i 








Gyannessa vy. Mobarakannessa, (1897) 1. LR. 25 Cal., 210; Karalia 1942, 
Nanubhai Mahomedbhat v. Mausukhran Vakhatchand, (1900) 1. L. R, 24 p KA c 
Bom., 100 ; referred to. pe One Nts 

T. Cuocka- 
Fox, C.J.—On the 2nd October 1908 the appellant instituted Lincam 
a suit in the District Court of Henzada against Maung Po Thaw il 
amongst others for recovery of Rs. 17,657-12-0 in respect of certain yauxe Nr 
transaclions in paddy. The transaction with Maung Po Thaw eed 
was alleged to have occurred in or about Wazo 1217 B.E. which 
would correspond to August 1908. The appellant obtained a 
decree in the suit on the 3ist July 1909. This decree was sub- 
sequently confirmed on appeal. The District Court's decree was 
transferred to the Bussein District Court for execution, and on 
the appellant’s applicaticn the lands which were the subject of 
the suit from which the appeal arises were attached in execution. 
An uncle of the minor respondents, who are the children of 
Maung Po Thaw by his deceased wife, applied cn their behalf. 
And as their guardian for removal of the attachment on the ground 
that he was in possession of the attached property on their behalf. 
He set up that Maung Po Thaw had in 1908 partitioned the joint 
property of himself and his deceased wife in view of his proposing 
to marry another wife, and that the attached lands had under this 
partition been delivered over to him as guardian for Maung Po 
Thaws's children, and that he had been and was in possession of 
them as such guar lian. 
It was undoubtedly the case that on the 29th May 1908 Maung 
Po Thaw reported to the Revenue Surveyor that he had trans- 
ferred the lands in dispute to his children, but no registered deed 
was executed at the time. 
The children’s uncle succeeded in getting the attachment re- 
moved. The order was passed on the 14th June 1910. Tivo days 
afterwards Maung Po Thaw executed a deed of transfer of the 
lands in £ your of Maung Tun E as guardian of the children and 
cn the 20th June he executed another such deed. On the 7th 
July 1910 the appellant brought the suit out of which the aprgeal 
arises tor a declaration of the liability of the lands to ‘attachment 
under his decree against Maung Po Thaw, The suit was dis-' 
missed. The chief grounds urged in appeal on behalf of the appel- 
lants were that the alleged partition was a sham, that there had 
been no valid transfer at the time when the property was attached, 
and that the subsequent registered deeds of transfer were void 
and of no effect. The principle embodied in section 53 of the 
Transfer of Property Act was relied on, There is no evidence in 
this case warranting a conclusion that the transfers by Maung 
Po Thaw in 1908 to his children of the lands as their share of 
inheritance was part of a scheme to defeat either Maung Po Thaw’s 
creditors in general or any of his creditors in particular, It could 
not have been part of a scheme to defeat the appellant, for at the 
time the transaction on which Maung Po Thaw was subse- 
quently held to be indebted to him had not even been entered 
into, 
The transfers of Maung Po Thaw in pursuance of the partition 
of his and his late wife's joint property must be held to have been 
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bund fide, and although oral they were valid, because the Trans- 
fer of Property Act does not make a writing necessary in the case 
of a partition—sece Gyannessa v. ‘Mobarakauncssa (1), Before 
the deeds executed oni the 16th and 20th June 1901, the children had 
a good title to the properties, and these were not Maung Po 
Thaw’s and consequently the appellant could not cbtain a declar- 
ation that they were liable to attachment in execution of his decree. 

The deeds did no more than possibly perfect the children's 
title and, being executed after the attachment had been removed 
were Valid—see Karalia Nanubhat Mahowedbhat v. Mansukhram 
Vakhatchand (2), I would dismiss the apreal with costs of res- 
pondents to be paid by the appellant, 

Hartnoll, J.—I concur. 


Befcre Sir Charles Fox, Chief Ju:ige. 
G. W, HENDERSON v. KING-EMPEROR. 
Daw'sou—f sr applicant. . 
G.vernment Advocate— for King-Emperor. 


Rail—grant of bail in non-bailable cases— contradictory statements of an 
accuse! person—gencral rule applicable to Magistrates—High  Cotrt's 
absoute discrelion—cacep.ioual circumstances—sections 997, 498, Code of 
Criminal Procedure, 1398, 


In deciding the question of granting bail to persons accused of son-bail- 
able offences, Magistrates must follow the provision of sectiun 497, Code 
of Cristal Proce dure, 1898. 


A High Court is net limited within the bonds of that section, but as the 
Legistauure has placed the initial stage of dealing wvh crimes with Magis- 
trae and has in effect enacted that such persons shail be detained in custody 
ex.ept when no reasonable grounds, in the opinion of the Magistrates deal- ~ 
ing with the case exist for believing that the accused has committed the 
offence charged against him, a High Court is bound to follow the genera, 
jaw asarule and not to depart from it except in very special circumstances 


J ‘understand that the accused was arrested by the police 
because the uttering of four forged currency notes (each for 


‘Rs, 1,0C0) was traced to him, He is charged with an offence 


punishable under either section 489B or section 489C of the 
Indian Penal Code, He w.s brought before a Magistrate and the 
police applied for a remand to complete their investigation. The 


accused applied to the District Magistrate to be released on bail 


pending the investigation and trial. The District Magistrate re- 
fused the application, The part of the Magistrate's order which 
mentions that the accused had made contradictory statements 
appear to me:to have been unfortunate, as possibly tending to 
preju‘ice the accused in his defence when he come to be tried. 
It is still more unfortunate that statements as to the accused 
having made contradictory statements should have been published. 





(1) 11897) I. L. R., 25 Cat, 210. 
(2) {1900) I. L. R. 24 Bom.. 409. 
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The siitements could only have heen made to a_ police 
officer ar officers, and the law is that no self-incriminating state- 
ments by an accused to a police officer, such as contradictory 
statements must tend to be, can be proved against an accused 
person at his trial. 

On of the offences charged against the accused is non- 
bailable, consequently the District Magistrate was bound under 
section 497 of the Code of Criminal Procedure to refuse to re- 
jease the accused on bail if there appeare.l to him to be reason- 
able grounds for believing thit the accused had been guilty of 
the offence charged against him. 

The other part of his.order shows that the Magistrate con- 
sidered in effec: that the tracing of the four forged notes to the 
accused aiforded reasonable ground for believing thai he hac been 
guilty of t e non-bailable offence charged against him. 

In my judgment the District Magistrate was justified in his 
conclusion and in refusing to release the accused on bail. 

Certain dicta of Judges in England on the subject of releas- 
ing on bail have been referred to as showing the governing 
principles on the subject, but in this country any case in which 
the subject arises must be decided in Magistrate’s Courts in 
accordance with what the Legislature has enacted in section 497 
of the Code of Criminal Procedure until that section is altered by 
the Legislature. The section says nothing about taking into 
consideration the likelihood or unlikelihcod cf ihe accused per- 
son absconding, or any other matter except whether or not there 
are reasonable grounds for believing that the accused has been 
guilty of the offence charged against him. , 

Itis no doubtthe case that a High Court is not limited 
within these bounds, and that it has absolute discretion in the 
matter, but the Legislature having placed the initial stage of 
dealing with crimes with Magistrates, and having in effect enact- 
ed thit persons accused of non-bailable offences shall be detained 
in custody except when there are, in the opinion of the Magistrate 
dealing with a case, noreasonable grounds for believing that the 
accused has committed the offence charged against him, a High 
Court, in my judgment, is bound to follow the general law asa 
tule, and not to depart from it except under very special 
circumstances, especially so in the initial stages of a case. I see 
no such circumstances in this case, and I dismiss the applica- 
tion. : : 


EMPEROR. 


Civel Ist 
Appeal 
No, 177 
of 1910. 

Septentber 

20th, 1912. 


ere 


174 LOWER BURMA RULINGS. [ VOL. 





Before Sir Charles Fox, Chief Judge, and Myr. Justice, 
Harinoll. 
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Giles—{or appellant (plaintiff}. 
MeDonnelil—for respondents (defendants). 


Negotiable — Instrnuments—promissory —notes—holder—right 10 $ltt~— 
adjudicated insolvént—-discharge—O ficial Assignee’s right of interfercuce 
—insolvert’s right of maintaming trover, 


An adjudicated insolvent who has not obtained either his personal or final 

discharge may, even if all his property existing and prospective has been 

vested in the Official Assignee, suc for monies which he alleges are due to 
him provided that the Officral Assignee does not interfere, 


A holder of a negotiable instrument atthe time of the action brought, 
being the only person who is then enlitled to receive its contents, is the only 
person who can Sue on it. 

Drayton v. Dale, (1823) 2 B. and C., 293 ; Herbert v. Sayer, {1844) 5 Q. 


B.R., 965 ; refered to. 


Fox, C.J.—The plaintiff-appellant sued on two promissory 
notes in kis favour said to have been executed in January 1906 
which where payable twelve months after date. During the 


’ course of the case it appeared that the plaintiff had in 1901 been 


adjudicated an insclvent by this Court. The record of this Court 
shows that he was adjudicated on his own petition, and he filed 
a schedule of debts he owed jointly asa member of a firm; although 
he enteréd nothing in the schedule of separate liabilities and 
amounts due to him he stated he had then only Rs. 50 worth of 
sepatate properly. 

He obtiined an ad interim protection order, and after that 
did nothing. Although required to appear before the Court he 
did not do so, and a warrant for his arrest was of no avail. He 
obtained neither his personal nor his final dischar. ge. 

The vesting order made in the case vested in the Official 
Assignee of this Court all his property which he had then and 
all the property which he might thereafter acquire. That order 
continued and was in force at the time he made the loans used 
on and at the time he brought the suit. 


The District Judge held that the vesting order was a bar to 
his suing on thenotes. The first question to consider is whether 
this wasso. The plaintiff wished to change his case when his insol- 
vency in 1901 was raised against him, but on the plaint he was 
suing for monies personally due io him on promisscry nctes pur- 
porting to be in his personal favour and on trainsactions which 
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tool plaice about five years after his adjudication and the vesting 
order. Assuming that he stated thai the monies he lent had been 
acquired by him subsequent to the insolvency, then according to 
the law of Bankruptcy as administered in England, the previous 
vesting order would hive been no bar to his recovering any 
monies due on the notes unless the Official Assignee interfered. 
The Jaw is most clearly laid down in Drayton vy. Dale (1) in the 
following words :— 

An uncertificated bankrupt has a right to goods acquired by him since his 
bankruptcy against al] the wold but his assigaees {corresponding to the 
Official Avsignee in this country), and he may maintain trover for them 
against a stranger, It is clear, therefore, that bankrupt has a property 
in such goods. ‘Lhe assignees have vested in them a Tight to inte: fere and 
claim the property ; and if they do make any claim. it is effectual against the 
bankrupt and all the world ; but if they do not interfere, then, as between the 
bankrupt and his debtor, the latter cannot set up their title ; but the bankrupt 
has a right, in a Court of Jaw, to enforce the payment of his debt. 


This statement of the law was re-affirmed by Tindal, C. J., in 
Herberi v. Sayer (2) in the Exchequer Chamber and according ta 
Byles on Bills at page 407 of the 17th Edition, itis still the law. 


In the present case the Official Assignee had not interfered 
and clained the monies due on the notes ; consequently it was not 
open to the defendants under the law as stated above to raise the 
plea that the plaintiff had no right cf suit on the nates. Possibly 
owing to his being met with the above plea the plaintiff set up at 
a late stage that the debis for which the notes were given were 
really debts owing to the plaintiff's wife, and that the plaintiff in 
bringing the suit was only acting as trustee for his wife. The 
District Judge held that on such a case the plointiff could not 
succeed unless the plaint was amended so as to show (presumably) 
that the plaintiff was suing as a-trustee, and the learned Judge 
considered that the case was not one in which amendment should 
be allowed. 


Under the law of Negotiable Instruments the rule is that the 
holder of such an instrument at the time of action brought, fc., 
the person who is then entitled to receive its contants, is the only 
person who can then sue on it--see Byles on Bills, 17th Edition, 
page 359. 

The plaintiff was the holder of the notes which were expressed 
to be in his favour personally, and he was the only person who 
could properly sue on them, the Official Assignee not having 
interfered or claimed on them. 


in my opinion the decree dismissing the sust must be set aside, 
and the case must be sent back with directions that it be re- 
admitted under its original number and tried. 

I would order that the costs of this appeal follow the ultimate 
decision of the suit. 


Hartnoll, J —I concur. 





(1) 1823) 2 B, and C., 293. 
(2) (1844) 5 O.BLR,, 965. 
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LOWER BURMA RULINGS, VOLUME VI, 


1911-12. 


ABANDONMENT—DESERTION, MEANING OF THE TERMS—s. 47, Indian 
Divorce Act, 1851—See DivoRcE oa see sas 

ABSCONDER FROM jusTice—-folice seteure of property—institution 
of suil—attachment and sale—conflicting claims of Government 
aud flaintiff—priority of accrual of right—ss. 87, 88, 435, 439, 
Code of Criminal Procedure—ss, 25, 26, Police Act—Order XXI, 
Rule 52, Cole of Civil Procedure. 


A and B absconded after As house had been searched and opium 
found. Their property was seized by the police, L: ter C instituted 
a suit against A and B and in the course of the proceedings on the 
9h September obtained an order of attachment on the District 
Magistrate and District Superintendent of Police under Order XXI, 
Rule 52 of the Civil Procedu-e Code, with regard to the property 
seized by the police The District Magistrate noled on the order 
that none of the property was to be touched until the Government 
claims were first Satished. C obtained his degree on 27th Septem- 
ber and on the 4th October C applied for proclamation and sale of 
the attached property. The Subdivisional Judge refused to take 
action until the matter had been settled by the District Magistrate, 
On the 5th October C moved the District Magistrate to withdraw 
bis objection to the attachment and sale of the goods. he District 
Magistrate refused to do so on the ground that the claims of Govern- 
ment must be safeguarded. On 23th. September proceedings were 
taken before the 2nd Additional Magistrate to take evidence under 
section 512 and action under sections 87 and 88, Criminal Proce- 
dure Code, against A and B. No action was taken under sections 
87 and 88 until 4th December when praclamation and warrants of 
attachment were ordered to be issued. It was not till the 19th Feb- 
ruary that the proclamation was declared to have been duly pub- 
lished on 17th January and that the properties attached were 
declared to be at the disposal of Government. 

Hi. Ict,—that at the time of attachment and application for sale in the 
Civil Court no action had been taken under sections 87 and 88, 
Criminal Procedure Code, and so no rights had accrued to Govern- 
ment under section $8 (7}, whereas when C applied for sale he had 
esizblished a right to have the right, title and interest of the judg- 
ment debtors sold by the Civil Court. 

The order of the District Magistrate of 5th October was accordingly 
set aside and it was directed that on the application of the Sub 
divisional Court the District Magistrate do hand over- the goods 
attached by that Court for disposal. 


Subramanyam Chetly v. King-Enteror - 
AcCcoMPLICE, EvipENcE oF. IF UNCORROBORATED—Sve EVIDENCE OF 
ACCOMPLICE, IF UNCORROBOBATED oe as Teer 


12 


57 


ii INDEX 


ACCRUAL OF RIGHT, PRIORTY OF—folice seizure of property—institution 
of sutit—attachmeit and sale—conflicting claims of Government and 
plasntiff—ss. 87, 88, 435, 439, Code of Criminal Procedure, 1908—ss. 25, 
26, Police Act, 1861—Order XXI, Rule 52, Crvil Procedure Code, 1908 


—See ABSCONDER FROM JUSTICE oe ee sae 
ACTIONABLE OBSTRUCTION—Substantial prevention of light essential— 
See LIGHT AND AIR eae 


ADJUDICATED INSOLVENT-~diScharge—Official Assignee’s right of inter- 
ference—insolvent?s right of matintatuing trover- See NEGOTIABLE 


INSTRUMENTS mre aa aes aie fee 
ADJUSTMENT, ORDER OF —Order 23, Rule 3, Civil Procedure Code, 1908-- 
See DisSOLUTION OF PARTNERSHIP as 


ADMINISTRATION LAw —decree-holder's claims against assets of estate 
decree-holder distinguished from ordinary creditor—application for exe- 
cution not precluded—s. 104, Indian Probate and Administration Act, 
ISSI—s. 282, Indian Successior Act, 1865—s. 52, Code of Civil Proce- 
dure, 1908, 

Section 104 of the Indian Probate and Ad sinistration Act, 1881, 
merely Jays down a rule of procedure as to the equal and ratabie 
payment of all debts of an estace and does not preclude a creditor 
who has obtained a degree against the estate of a deceased person 
from applying for the execution of such decree. 

Nilkomul Shaw v. Reed, (1872) 12 Ben. L.R., 287; Remfry v, De 

Penning, (1884) 1.L-R., 10 Cal., 929 ; referred to. 
Venkatarangayan Chetti v. Krishnasami Ayyangar, {1898) I.L.R, 
22 Mad., 194, followed. 


Min Dwev.C. A, P.C. Shummugam Chetty ae Ae 
ADMINISTRATION OF OATH OUT oF CouURT—frecedire to te followed— 
s. £0, Indian Oatits Act, 1837—Sce OATH ave tes a 


ADMINISTRATION SUIT TO A MAHOMEDAN EsTave—right of “‘ retainer" 
or sct-of as against anheir in respect of a barred debt owing by him 
to the estate. 

A sued B for the administration of the estate of their mother C, a 
Mahomedan, alleging that on C's death B had in his possession 
property belonging to the estate and aSking that in the administra- 
tion this should be brosght into account in ascertaining B’s share. 

It was held, following English .Law, that if one of the heirs owes a 
debt to an estate, even although it be time-barred under the Limita- 
tion Act, the Court is entitled to retain funds in respect of the debt 
when calculating the amount due to the beir. ; 

Courtenay v. Williams, 6} RR. 403 5 Ia re Cordwell's Estate, L.R., 
20 Equity Cases, 644; In re Akerman, L.R., (1891) 3 Ch, Dn,, 
212;In re Taylor, L.R., (1894) 1 Ch.Dn., 671 ; Jn ve Wheeler, 
L.R., (1904; 2 Ch Dnu., 66; followed. 

Dhanji Bhai Bomanji Gugrat v. Navazbai, (1877) ILL R, 2 Bom., 
95: Lokenath Mullick v. Odovchurn Mullick, (1881) UL.R.- 7 
Cal., 644 ; referred to. 

Momein Bee Bee v. Ariff Ebrahim Malin eas See ia 
Ancrent Liguts—Sce LIGHT AND AIR . - aoe 
Apprat—order refusing to give a decrce-holder permission to purchase at 

a sale held in execution of a decrce—no appeal lies—section 294 and 
clause (16) of section 588, Code of Civil Procedure, XIV of 1882, [Rule 
72 of Order 21 and clanse (J) of Ru‘e 1, Order 43, Code of Civil Proce- 
dure, Act V, 1608]. 

No appeal lies from an order refusing to give a decree-holder per- 
mission to purchase at a sale held in execution of a decree. 

Jodoonath Mundul y. Brojo Mohun Ghose, (1886), LL.R., 13 Cal, 

174, followed. 
Tha Huyin v. Ania I a ate ae 


APPEALS UNDER THE LAND ACQUISITION AcT—awatd—no appeal to tlhe 
Privy Council —ss, 53, 54, Land Acquisition Act, 1894. 


PAGE 


267 
85 


174 


34. 


85 


26 


INDEX 


TO 


LOWER BURMA RULINGS, VOLUME VI, 


1911-12. 


ABANDONMENT-~DESERTION, MEANING OF THE TERMS—s. 47, Indian 
Divorce Act, 1851—See Divorce age wei ia 

ABSCONDER FROM yusTice—folice seteure of properly—institution 
ef suit—altachment and sale—conflicting claims of Government 
aud fplaintiff—priority of accrual of right—ss. 87, 88, 435, 439, 
Code of Criminal Procedire—ss. 25, 26, Police Act-—Order XXI, 
Rule 52, Cole of Civil Procedure. 


A and B absconded after As house had been searched and opium 
found. Their property was seized by the police, L:ter C instituted 
a suit against A and B and in the course of the proceedings on the 
Kh September obtained an order of attachment on the District 
Magistrate and District Superintendent of Police under Ordér XXI, 
Rule 52 of the Civil Procedu:e Code, with regard to the property 
seized by the police The District Magistrate noted on ithe order 
that none of the property was to be touched until the Government 
claims were first Satisfied. C obtained his degree on 27th Septem- 
ber and on the 4th October C applied for proclamation and sale of 
the attached property. The Subdivisional Judge refused to take 
action until the matter bad been settled by the District Magistrate. 
On the 5th October C moved the District Magistrate to withdraw 
his objection to the altachment and sale of the goods. ‘The District 
Magistrate refused to do so on the ground that the claims of Govern- 
ment must be safeguarded. On 25th.September proceedings were 
taken before the 2nd Additional Magistrate to take evidence under 
section 512 and action under sectigns 87 and 88, Criminal Proce- 
dure Code, ayainst A and B. No action was taken under sections 
87 and $8 until 4th December .when prociamatian and warrants of 
attachment were ordered to be issued. It was not till the 19th Feb- 
ruary that the proclamation was declarea to have been duly pub- 
lished on 17th January and that the properties attached were 
declared to be at the disposal of Government. 

- H. ld,—that at the time of attachment and’ application for sale in the 
Civil Court no action had been taken under sections 87 and 88, 
Criminal Procedure Code, and so no rights had accrved to Govern- 
ment under section 88 (7), whereas when C applied for sale he had 
established a right to have the right, title and interest of the judg- 
ment debtors sold by the Civil Court. | i 

The order of the District Magistrate of Sth October was accordingly 
set aside and it was directed that on the application of the Sub 
divisional Court the District Magistrate do hand over the goods 
attached by that Court for disposal. 

Subramanyam Chetty v. King-Emteror ses ‘ 


a5 ans 
ACCOMPLICE, EVIDENCE OF, TF UNCORROBORATED—See Evipexce oF 
ACCOMPLICE, IF UXCORRQEOSATED ret nee cee 
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iv INDEX 


the Bailiff:a decree was given in A’s favour against B and C for 
the amount which had been wrongly drawn from Court by B 
C appealed against the decree in the suit bronght by him but did 
not appeal against the decree in the suit broughtby A. It was 
argued that as C had not appealed against the decree in the cross 
suit the doctrine of res judwata arose and barred the appeal. 

As the main issue, namely, the question of the ownership of the 
paddy, in bolh cases was thesame andas the drcision thereon had 
become final in favour of A in the suit, Aw. C, the result would 
be that if it were raixcd on appeal and decided in C's favour, 
there would be a decree in the suit brought by C, part of which 
would adjudge to Cmoney which had already been adjudged to 
A, It was held that as this stute of affairs wou'd be inconsistent 
and contradictory the question of ownership of the paddy was res 
judicata and could not be further considered. : 

As regards the other issues inthe siit. Bz. A, the findings thereon 
were not held to be res judicata and were decided on their merits. 
Chajju v. Sheo Sahaz (1887) LL. to All., 123; Balkishan v. Kishan 
Lal, ALR, iY All, 148; Mariamuissa Bros v. Joynab Brli, 
1.L.R. 33 Cal., 1101 ; referred to. 

Zaharia v. Debia, 1L.R. 33 All,, 51, followed, 
Raman Chetty v. Muthureerappa Chetty, oa tan see 
ATTACHMENT AND SaLE—/folice seizure of p.oferty—instiiution of suit 
—confircting claims of Government and flaintiff—priomtty of acerual 
of right—ss. 87, 88, 435, 439, Code of Crinunal Procedure, 1898-—ss, 25, 26, 
Police Act, 1861—Order XX1, Rule 52, Cwil Procedure Code, 1908—See 
ABSCONDER FROM JUSTICE on aes wee on 
ATTACHMENT, REMOvaL OF parlition—valility of oral transfer—vali- 
dityof deeds of transfer registered subsequent thereto—See TRANSFER OF 
PROPEKTY se on eee tte on 
AuRATHA’  Son— right of hes offspring— Dhansmathats—Kinwun 


Mingyi's Digest, ss. 162, 163, 164—-See INHERITANCE sts a5 
AwaArD--order of Court setling aside award—Seé ARBITRATION asi 
—-—Land Acquisition Act—See APPEALS UNDER THE LAND Acguist- 

TION ACT mee oe sas ove ose uae 
B 


Bait—grant of bail in nou-bailable cases— contradictory statements 
of an accused persot-~—gencrat rule applicable to MagiStrates—h igh 
Court's absolute  discrelion—caceptioual circumstance S— Ss, 497. 498, 
Code of Criminal Fr cedture, 1898. : 

In deciding the question of granting bail to persons accused of non- 
bzilable offences, Magisirates must follow the provisions of section 
497, Code of Criminal Procedure, | 1898, 

A High Court ts not limite. within the bounds of that section but as 
the Legislature has placed the initial stage of dealing With crimes 
with Magistratesand has in effect enacted that such persons shall 
be detained in custudy except when no reasonable grounds in the 
opinion of the Magistrate dealing with the case, exist for Telievir g 
that the accused has cemmitted the offence charged against him, 
a High Court is bound to follow the general law as a rule and not 
to depart from it except in very special circumstances. 

G. W. Henderson v. King-Eaperor eer sae 

ACH OF CONTRACT BY WOKKMEN—complction of work—expiry of tern 

of contract—optional remedis—orj.ct of the Workmen's Breach of 

Contract Act——ss.1, 2, Wor kinen’s Brew h of Contract Act, 1859. 

The following reference was made to a full Bench undcr section 


11, Lower Burma Courts Act. d 
In 2 case where either the work has been conipleted or the term of 
the contract bas expircd has a Magistrate jurisdiction to entertain 


wee 
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150- 
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INDEX 


acomplaint under section 1 and to order repayment of the advance 

under section 2 of Act XIII of 1859? 

‘Held,—that although one object of the Act ay have been to provide 
a speedy remedy for employes against workinen, the main object 
was to provide for the punishment of workmen who have taken 
advances and have fraudulently broken their contracts to work. 
The reference was, therefore, answered in the affirmative, 

Maung Tia v. Fasit Kadre, 1 U0, KOR. (1904—06). 1; QO. E.v. 
Jitnzo, Sind Sadar Court Cr. Rul No. 53, dated 28th October 
1904; Narsing Prosad Singh v. King-Enperor, 12 C.W.N., 
869 ; V. N. Ramasawmy Pillay v. A. Amanadar, 4 LB.R., 270; 
referred to, 

In te Anusoors Sanyasi, (1904) LL.R. 28 Mad., 37 ; Khoda Buksh v. 

Moti Lal, Johort, 11 CAW.N., 247; dissented from. 

Gitrudin Teli v. S. Mutu Servat aes see 


‘Buvvnist Law— gifts made by parents to a son on his entering the 
bricsthood—followed by possession—pfouer of disposal over the properly— 
vested absolutely in donee, 


-When the possession of property follows the gift thereof by parents 
to their son on entering the priesthood, the property passes abso- 
lutely to the donee and the parents have no Jonger any power of 
disposal over it. 

Pan Uv. Mi Eyu, SJ., L.B., 30, 2nd edition, referred to. 

Wa U v. Aung Dun aie ave ms “ae 

s—~——-FOR DIVORCE ONLY, Suir UNDER BurMese—See SvuIT UNDER 
Buruese Buppuisr LAW FoR DIVORCE ONLY 4. ave se 

‘upvuIsST Law: INHERITANCE—d/ssolulion of marriage—claiim of 
children—absence of filial reiationship—similarity af status ander 
adoption and after divorce, 

A was the daughter of Band C who had separated and after a period 

remarrieda—B marrying D, 
A through her mother C sued D for a portion of the inheritance of the 
deceased B. 

At was held first that the marriage tetween B and C was dissolved: 
and secondly that children ‘lose the right to inherit the property of 
the parent who has abandoned them unless filial relations are 
resineg. In the Gases of divorce and adoption it is the will of the 
parents which decide the disposition of the children. 

Thein Pe y, U Pel, 3 L.B.R.175; Mi Thaik v. Mi Tu, SJ.,LB.. 
184, 2nd edition; Ma Pawv. Ma Mon, 4 LB.R, 272; & Me 
v. Po Mya, 11 Bur. L.R., 3165 Ifa Pou v Fo Chan, 2 U.B.R. 
{1897_ 91}, 116 ; Ma Sax Mra Ria v. Mi Than Da U, 1 L.B.R., 
161 ; Maung Hmat ‘v. dfa Po Zon PIL.B, 469 ; followed. 

Maung Pe v. Ma Myitta, 2 Chan Toon's L.C., 220; Ma Thet v. 
Ma San On, 2 U.B.R., 85 ; referred to. 

MaYiv. Ma Gale aes ee ai wis ne 

aw livisine of property atxongst childrcon by two marriages— 
property acquired by parent after death of secmid s§ ouse—dirision 

. thereof should be per stirpes and nei per capita, 

A was married twice and had four chil¢ren by the first marriage. 
By A's second marriage she had two children 

A died leaving behind certain lands those in dispute which consisted 
of holdings in two Ewins Land S. 

The landsin L were acquired by A when a division took place on her 
second marriage. : 





‘The Jands in S were acquired by Aafter the death of the second | 


husband. ; ; 
Tt was held thatthe former should be d’vided in equal shares between 


the children by the second marriage and that the lands in the 
latter should be divided per stirpes and not per cafrfa, that is, that 
the children of each marriage should each get a half share to be 
divided equally amongst them, 

Ma Leik v. Maung Mwa, 4 L.B.R., 110, referred to. 

Ma We v. Maung Chetk ose aes se - 
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Buppuist Law ; INHERITANCE—“Keawin” or the “Marraige Portion” — 
rule regarding disposal thereof. 

The general rule under Buddhist law regarding the disposal of pro- 
perty given as Kanwin to a bride at the time of the marriage cere- 
mony and delivered into her possession is that even if she dies child- 
less in her parents’ house the husband is entitled to inherit such 
property as against his parents-in-law. ‘ 

Hla Aung vy. Ma E, 1 Chan Toon's L.C., 31, referred to. 

Lu Gale v. Maung Sein Te cores wee hee 


———share of paternal aud maternal uncles and atints of a deceased 
nephew or niece Kinwitn Mingyi’s Digest, 103, 296. 308, 311. 

The paternal and maternal uncles and aunts of a deceased nephew 
or niéce should, in the absence of any nearer relatives and in Spite 
of the father of such nephew or niece having predeceased the 
mother or vice versa share equally in the estate 

“Tun Auugv. Yan Pys, 2 U.B.R. (1897 —01), 172, referred to. 

Kan Gy¥i v, Ma Pyu aes ae aaa wee 

BurMa Forest Act—Sce FoREST ACT. 


Burma Laws Act, 1898, s, 13—See VERBAL SALE OF AN INTEREST IN LAND 
IN RANGOON <e8 ae ae ‘as Per 


c¢ 


CAUSES OF ACTION, SEPARATION OF THE, GENERALLY THE CONVENIENT 
COURSE IN CASES OF DIVORCE AND PARTITION—Scee SUIT UNDER 
BuRMESE BUDDHIST LAW FOR DIVORCE ONLY or oes 

_ CERTIFICATE OF INCORPORATION OF A COMPANY CONCLUSIVE—See Com- 
PANY Law avs ese ase se a0 

Cueatinc—written  contract—proof of false ‘representatior — of 
iutention not contained in such written contract —admisibility of 
such evidences. 420, Indian Penal Code-—s, 92, Indian Evidence Act. 

The accused obtained an advance for which he gave a promissory- 
note, stating that he had two boat-loads of paddy in the adjoining. 
creek and that he would bring the paddy to the complainant for 
sale ; be then absconded. ; : : 

Heli— hat the conviction under section 420, Indian Penal Code, was 
good; thal the facts warranted. the inference that the accused at 
the time of obtaining the advance had no intention of performing 
his promise; and that oral evidence was armissible to prove the 
representation of intention, although such intention was not con- 
tained in the written contract ; such intention not being inconsistent 
with the cunfract of loan, . 

J. Reid v. So Hilaing, L.B.R., 241, referred to. 

Po You v. Messrs. Molt Brothers & Co,, Lid. 

CIVIL PRocEDURE CopE, 1908, ss. 4, 89, 104 (1) (F)—See Arorrration 

1908, s. 11—Sce ATTACHMENT as : 
———!882, s. 13, EXPLaxaTion []—See Company LAw 





oor aoe 


———1882, ss. 42, 43—Rules 1 and 2 of Order 1 of the Code of Civil . 


Procedure, 1908.—Sce SuIlr UNDER BuRMESE Buppuist Law FoR 
DIVORCE ONLY ee ve he 1 eae 8 
1908, s. 52—See ADMINISTRATION Law ae a. ee 
1908. ss. 55 (4), 151-—-See Insotvescy Law (Tin Ya v. Subya 
Pillay, VI L.B.R., 146). : 
1908. s. 58. See ARREST OF DEFENDANT is tee 
1908, s. 73, Rute 33, ORDER 41—See MorrTGacEe a5 
———-1908, 5s. 89,4, 104 (1) UFl—Sce ARBITRATION ata 
1908, ss. !04 {1} (UF, 4, 89—See ARBITRATION ce oe 
—~—-1882, ss. 294, 588 (16) ; [Rule 72, Order 21, and Rule 1 {jr, 
Order 43 of ihe Cade of Civil Procedure, V of 1908|—Sce ApPrAL ©... 
1882, ss. 588 (16), 294 ; [Rule 72, Order 21, and Rule 1 (j), 
Order 43 of the Code of Civil Procedure, V of 1908]—See APPEAL ... 
o 
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INDEX 


CiviL PROCEDURE Gans: 1908, Rure 1 A, ORDER 43 AND RULE 72, 
ORDER 21—See APPEAL ... - Ses es 


1908, RuLtEs 1 anpb 2, Gene 2 (Civir Pesbeuias CuDE, 
1882, se. 42, 43)—Sec Suit UNDER BURMESE BuppHistT LAW FoR 








DIVORCE ONLY one ave ae ven eee 
1908, Routes 2,3 anv 5, ORpER 33—Sce APPLICATION TO SUE IN 
fornia pauperis “s aes ove os ave 


——— 1908, Rute 3, ORDER 22—See iar: ecdicanneinices 
—— 1968, RULE 3, ORDER 23—Sce DissoLuTioN oF PARTNERSHIP 


1908, Rutes 5, £ anp 3, ORDER 33—-Sec b REBLEEATION To SUE 
EN forma pauporis was eis ak 


—~ —1908, RuLE 32; ORDER 21—See en AND <a ‘eee 
1908, RuLE 52, OrpER 21—Sce ABSCONDER FrRox JUSTICE 


190x, en 72, OrveR 21 ann RULE (7), ORDER 43-—Sce 
APPEAL wee aes ws 


Act V or "3908, 2uD ecmainia Si Sacer: oF Derma 
SHIP uae ¥ af ae Sis 


CLAMS OF cane stent of C filial eidabimsiie—elinitertle of status 
uuder adoption and ‘after divorce—See BuppursT LAW ; INWERITANCE 
CrLants, DECREE-UOLDER'S, AG\INST. ASSETS OF ESTATE--See ADMINIS- 
TRATION Law... wee = eo ea wee 
CLaiis OF GOVERNHENT AND PLAINTIFF, CONFLICTING—folice 














seisure of property—instifution of suit—atlachimen! aud sale—priority - 


of accrual of right—ss. 25, £7, 88. 435, 439. Code of Criminal Procedure, 
1898—s. 25. 26, Police Act, 1861—Order 21, Rule 52, Civil Precc- 
dure Code—Scé ABSCONDER FROM JUSTICE sai 
CoMMITMENT TO A CoURT oF SESSION— procedure fo conform with 
ihe provisions 12 Chapter XVII, Code of Crittinal Procedure, 
1898—s. 347 not to be read as ‘if provisions ix Chapter XVIII 
non-cxistent—Chapter XVI, ss. 346, 347. 348, 349, Code of Criminal 
—— 1898. 

A Magistrate i in holding an enquiry preparatory to commitment was 
of opinion from the first that the case was one that should be tried 

by the Sessions Court. 
After te first witness for the prosecution was cxamined ‘and cross- 
examined the case was adjourned in order to permit of the 
attendance of another prosecution witness. On the date fixed for 


further hearing the Magistrate intimated that he intended to. 


examine the accused, frame acharge against him and direct thaf 
the accused be committed to stand his trial at Sessions without 
allowing the- accused, as desired by him, to continue the cross- 
examination of the first witness. The Magistrate professed to be 
acting under section 347, Code of Criminal Procedure, 1898. 

4 Full Bench (Robinson, J., dissenting) held in revision of the case 
that section 347 does not override the provisions contained in 
Chapter XVIII of the Code but that the words “shall stop fur- 
ther proceedings and Commit under the provisions hereinbetore 
contained" inthe former section must be read with reference to 
these provisions. Mere commitment ie effected by. making 2 
commitvtal order under section 213 of the Code: and the word 
“commit” in section 347 must not he rcad as if it meant only to 
frame a committal order. The Magistrate mrst make his proceed- 
ings conform with the provisions of Chapter XVII of the Code 
and before he writes andsigns a committal order must carry out 
the provisions of that Chapter wich specially provides for 
procedure antecedent to a trial by 2 Sessions or High Court. - 

The commitment was held to be illegal and was quashed under 
section 215, Code of Criminal Procedure. 

In re Clive Durant, (1898} Ratanlal's Unreported Cases, 975: 
Phanindra Nath Mitra vy. Emperor, (1908) L.L.R. 36 Cal, 48; 
teferred to. 

Ring-Entperor v. Channing Arnold awe Kee wae 
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COMMITTAL TO PRISON—veélease—reariest-—See ARREST OF DEFIND- 

ANT aes ane ove ate ay see ass 
COMPANIES AcT, 1882, ss, 6, 41—See Company Law we aes 
——--—1882, ss. 41, 6—See Company Law axe iis oar 
———-1882, s. 58—Sce CoMPany Law... ase es wait 


ComPANy Law-—rectification of register—transfers of shares-Articles of 
Association—jowers of directors —lren—waiver—valiaity of tiansfer— 
reasons forrefusal to transfer not to bearbitrary, a priciousor 
wanton——s, 58, Indian Contpanies Act, 1882, 


A was the Managing Director of a Company to which he was in- 
debted. He deposited a certain number of fully paid shares with a 
Bank with which he had dealings with intent to create an equitable 
mortgage. The Bauk entered on the blank transfer deed the ames 
of two of its officials who were registered by the company as the 
owners of the shares. Sut sc quenily B bought a certain nimter 
of these shares ; but when asked to register the transter to B the 
company refused on the ground that a lien which they claimed to 
possess under one of the Articles of Association upon A‘s shares had 
not been discharped, 


Under section 58, [ndian Companies Act, 1882, the: officials of the 
Bank applied to the Court for a rectification of the Register {ross 
applications were also fited by the company and by a shareholder 
in the company). 


After considering the terms: of the Articles of the Association it was 
held that the transfer to the Bank was valid. 


The tranferees had complied with what was required of them and 
were entitled to assume that the company had acted in accordance 
with its interual re;ulations so far as sanctioning the transfer was 
concerned. 


The company were aware of the first transfer shortly after it was ° 
effected but to -k no steps to rectify the register o- to set up a claim 
that their lien upon the sharcs still existect under one of the Articles 
of Association, By registering the names of the Bank officials as 
owners of the shares the company were therefore estopped from 
denying that latter were {as transferors to B such} owners. 


It was further held that the Court might consider the grounds advanced 
by the company for refusing to register Bas an owner of the shares 
in place ofthe Bank officials when those grounds were disclosed. 
Inasmuch as the objection the company raised to the original 
transfer was an effort to avoid the consequences of a prior mistake 
made by them and to obtain a position which by their own act 
they had waived the reason given by them was regarded as arbi- 
trary. Th: register was ordered to be rectified by the insertion 
of B’s name. 

Inre Hoylake Railway Comtany, Ex-parte Lithledale, LR. (1874) 
9 Ch, AC,, 257: County of Gloucester Bank v. Rudry Merthyr 
Steam and House Coal Colliery Company L.R, (1895) 1 Ch. Dn, 
62°; Balkis Consolidaedt Conpauy Limited v. Fr. Tomtkinson, 
L.R, (1.93) A.C, 306; In re Gresham Life Asstrance Society, 
LR. (1872) § Ch, A.C., 446, Re Bell Brothers, 7 L. Times R., 
6-91 followed. 

In ex-Parte Sargent, L, R. (1873) 17 Enquiry, 273 ; referred to, 


Norman Henry Matheson v. The Nathsingh Oil Company, Limited ae 


———registration of companics—certifieate of incorporation conclusive— 
subsequent enquiry as to compliance by the Register of Companies 
with conditio:sof incorporation precluded—res judicala—ss, 6, 41, 
indian Companies Act, 1882—s. 13, Explanation Hl, Civil Procedure 
Code, 1882. . 
The validity of certain conveyances made by a Mahomedan were 
established in a suit; but the validity of the incorporation of a 
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company registered’ subsequent to the making of the conveyances 

but prior to the fling of that suit was left undelermined, In a suit 

brought later to determine this point, the two main issues were— 

(a) Is the certificate of incorporation of a company conclusive that 
all previous requisitions have been complied with and does’ it 
preclude any enquiry as to the regularity of the prior proceedings ? 

(6) Was this question raised by the suit “ res judicata "? 

‘On the first issue it was held that once the certificate is given the 
validity of the incorporation of acompany cannot be questioned on 
the ground that the conditions of registration (.g., the requirement 
thai there must be seven subscribers to the memorandum of asso- 
cialion) prescribed by the Companies. Act were not duly complied 
with, 

‘On the second issue it was held that as all the facts on which the later 
Suit was based were known to the plaintiff and were staed at 
length in the proceedings in the previous suit, as no further 
evidence would have been needed and as nothing was wantirg save 
the addition of an issue the point ought to have been raised in the 
earlier suit and the Jater snit was therefore Barves by section 13, 
Civil Procedure Code, 1882; 

Peel's case, 2 Ch. A.C, 674; Oakes v. Turgquand, L.R., 2 English 
and Irish Appeals, 325; Kaweswar Pershad vy. Rajkuntari 
Ruttun Koer, 19 1A., 234 ; followed. 


In re Nattonal Debenture and Asscts Corporation, 11891) 2 Ch., 505,, 


refe red to. 
Moosa Goolam Ariff v. Ebrahim Goolam Ariff ern one 


‘COMPARISON oF “ Uses A DEADLY WEAPON ” IN SECTION 397, INDIAN 
PENAI Copk, WITH “ ARMED WITH A DEADLY WEAPON” IN SECTION 


398, Ispian PENAL CopE—Sce INTERPRETATION OF TERMS ove 
‘COMPLETION OF WORK esfiry of term of conutract—optional remedies— 
Sce BREACH oF CONTRACT BY WORKMEN ae sae tas 
‘COMPOUNDABLE OFFENCE—s, 62, Burtta Forest Act—-See ILLEGAL 
GRATIFICATION ... ane os. one ase oes 
COMPULSORY NATURE OF PROVISIONS OF LAW—S¢e APPLICATION To 
SUE IN forma pauperts eee ate ove rrr see 
CONCURRENT SENTENCES OF watepine— iltegal—Sce WHIPPING cae 
CONDITIONS OF ISSUE OF- PoLICY—failtre 0 comply therewilh— 
fenalties consequent thereon—Sce INsuRANce Law a 


CONSTITUENTS OF A TRUST—differentialion between trusts ne een 


Ss. $05, Indian Penal Code—Sce CRIMINAL BREACH OF TRuST ee 


Contract Act, 1872, s. 23—imeaning of words “opposed to public 
policy.” : 

‘The plaintiff company entered into an agreement with the first defend- 
ant, an Inspector of Land Records, under which the latter was 'o 
buy land for the company in the circle in which he was employed 
and was to receive remuneration from the company for his services, 
but all transactions were fo be carried out in the name of the “second 
‘defendant, The first defendant bought lands in the 1 ame qf the 
‘second defendant. The company provided the funds to pay for the 
lands, and paid the first defendant remuneration. Conveyances of 
tthe lands were executed by the sellers to the second defendant. The 
defendants having refused to convey the lends to the company the 
datter brought a suitto compel specific performance of ifs contract 
«vith the first defendant, The original Court refused a decree for 
Specific performance on the ground that a contract of employment 
-cf an Inspector of Land Records as agent to purchase and sell 
lands within his circle at a large fee was a contract opposed to 
public policy and consequently should not be enforced by the Court, 

Held,—thal the company was entitled to specific performance of the 
contract. The words * opposed to public policy’ in section 23 of 
‘the Contract Act do not leave at large to each Court to find that a 
particular contract is against public policy and a Court cannot 
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invent a new head of public policy. The dereliction of duty on the 
part of the first defendant as a Government servant, not being 
contrary to law or something having the force of law, did not afford 
ground for holding that the contract between him and the company 
was void as being opposed to public policy. 
Janson v. Driefontein Consolidated Mines, Ltd., (1902) L.R., A.C., 
484 ; Egerton v. Earl Brownlow, (1853) 4 H.L.C., 15 referred to. 
George Gillespie & Co, Lid. v. Maung Maunge ... re ane 


CONVICTION, BASED UPON THE UNCORROBORATED EVIDENCE OF ACCOM- 
PLICE, NOT ILLEGAL, IF THE UNCORROBORATED EVIDENCE oF ACCOM- 
PLICE BE CONSIDERED TRUE—fests cssential before tuncorroborated 
evidence of accomplice accepled——ss. 114, 133, Indian Evidence Act, asi 
See EVIDENCE OF ACCOMPLICE, IF UNCORROBORATED 


Cost OF CLOTHING AND BEDDING-~Sce ARREST OF DEFENDANT 
Courts, INHERENT POWERS oF—wielhod of punishment —abuse of process 
of Courts—rejection of petition on ground of obvious fraud—Sec Is- 
SOLVENCY Law (Tis Ya v. Subya Pillay, VI L.B.R., 146). 
CRIMINAL BREACH .oF TRuST—consliluenfs of a trust—differentialion 
between Trusts and Loans—s. 405, Indian Penal Code. 
A was convicted of criminal breach of trust in respect of money 
advanced to him by B for the purpose of buying paddy and selling 
ittoB. B took from A promissory notes payable cn demand for the 
amouut advanced and a docement by which A undertook fo use 
the amount for no other purpose than the purchase of paddy. 
The following reference was made to a Full Bench under section 11 
of the Lower Burma Courts Act. 
On the facts proved and admitted as to the agreement that was 
entered into by A and B and which are admissible in evideuce, 
was th.re an entrustment of property within the meaning of section 
405 of the Indian Penal Code to A? 
It was held :Hartnoll, J., dissenting) that there was no entrustment 
of properiy to A within the meaning of section 405 of the Indian 
_ Penal Code. 
Woug Your Main vy. King-Emperor, 6 L.B.R., 46, confirmed, 
Tha Po v. King-Emperor, 3 L.B.R., 200; a Reid v. So Hlaing, 
5 L.B.R., 241; Reg. Vv. Townshend. (1884} 15 Cox’s Cr. C., 466; 
Phillips v. Huth, 6 M. & W., 572; Hatfeld v Phillips, 9M. 
& W., 647; Pwa Gyi v. Queen. Empr ess, (1893) 2 Bur. L.R, 93 
Queen-Empress v, Moss, (1893) LLB. 16 All, 88; referred to, 

Po Seik, In ré, v. King-Emperor seh eos 


s. 409, Indian Penal Code—loun inconsistent with trust. 

A was convicted of criminal breach of trust in respect of an advance 
given to him for the purpose of baying paddy and selling it to the 
complainant. He signed a promissory note payable on deniand for 
the amount advanced 

Held,—that the conviction was bad, the transaction being a loan and 
not a trust. 

Tha Poy King-Emperor, 3 L.BR., 200, discussed. ; 

Pwa Gyee v. Queen-Empress, 2 Bur. L.R., 9; Maung Myine v. 

Queen-Empress, 2 Bur, L.R. 11; Tha Dway v. Qucen Entpress, 

2 Bur. L.R., 18; Oueen-Empiess v. Moss, (1893) LL.R. 16 All. 

88 : referred to. : 





Wong Yone Main v, King-Emperor en ee a 
CRIMINAL PROCEDURE Cope, s. 35—See KIDNAPPING axe ave 
ss. 87, 88, 435, 439—Scee ABSCONDER FROM JUSTICE ace ace 








ss. 88, 87, 435, 439—See ABSCONDER FROM JUSTICE 





ANY OFFENCE REFERRED TO IN SECTION 195, CopE OF CKIMINAL 
PROCEDURE aes soe es eee avs - 


———s, 195—See FALSE CHARGE OF OFFENCE 


Ss. 195—See ORDER DIRECTING ENQUIRY INTO ANY OFFENCE 
REFERRED TO IN SECTION 195, CoDE OF CRIMINAL PROCEDURE 





ss, 185, 423, 439, 476 (1) —See ORDER DIAECTING ENQUIRY INTO - 
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CRIMINAL PRocEpuRE CopE,s. 195 (63, (7j—-mcaning of sub-sections 
(6), (J}—See SANCTION TO PR dSECUTE Dis ae en 
CHAPTER VIII, szcTIONS 346, 347, 348, 349—See COMMITMENT 








TO A COURT OF SESSION ite ‘ae = er 
SEcrion 347 NOT TO BE READ AS IF PROVISIONS IN CHAPTE 
XVIII NON-EXISTENT—See COMMITMENT TO COURT OF SESSION Ses 


ss. 423, 185, 439, 476, (1:3, (2) - See ORDER DIRECTING ENQUIRY 
INTO ANY OFFENCE REFERRED TO IN SECTION 195, Copk OF 
CRIMIN-L PROCEDURE aes 3 





Pers wee 








ss. 435, 87, 88, 439-—-Sce ABSCONDER FROM JUSTICE ... ine 
~$s 439, 87, 88, 435-- See ABLCONDER FROM JUSTICE... ie 





ss. 439, 185, 423, 476 (2), -2—See ORDER DIRECTING ENQUIRY 
INTO ANY OFFENCH REFERRED TO IN SECTION 195, CODE oF CRIMINAL 
PROCEDURE wet ax re Pee aa mes 
ss. 476, (2), (2), 185, 423, 439—*ee ORDER DIRECTING ENQUIRY 
INTO ANY OFFENCE REFERRED To IN SECTION 195, CoDE oF CRI- 
MINAL PROCEDURE oon eee? cr ele ares 
$. 488—Ses MAINTENANCE aes er a aay 


Cross CLAIMS—res judicata—incousistent and contradictory state of 
affans—finality of decision—s. 11, Civil Procedure Code, 1908—See 








ATTACHMENT ee ae ave ae ana oe 
CUsTODIAN, MOTHER GENERALLY PRopER—rulc as to custody—See 
ILLEGITIMA1E CHILDREN... ae oe ia ma 
DB 
“ DEADLY WrAPON, ARMED WITH A,” IN SECTION 398, .INDIAN PENAL 
Cove-—Sce INTERPRETATION OF TERMS as ae os 
“ DEADLY WEArON; USES A," IN SECTION 397, INDIAN PENAL CopE— 
Seg INTERPRETATION OF TERMS oe ae re eae 
Decisroxn, FINALiry or+-inconsistent and contradtctory state of affairs 
—so iI, Civil Procedure Code, 1908—See ATTACHMENT uel cs 
DECREE: FOR RESTITUTION OF CONJUGAL RIGHTS WIFHOUT AN ORDER 
FOR GUARDIANSHIP F CHILD— See MAINTENANCE aa one 
DECREE-HOLDER, DISTINGUISHED FROM ORDINARY CREDITOR—-Scc 
ADMINISTRATION Law re aes eri mab ee 


DECREE-HOLDER, ORDER REFUSING TO GIVE PERMISSION TO PURCHASE 
AT A SALE HELD IN EXFCUTION OF A DECREF—.up appeal fttes—ss. 
294, 558, (10), Code of Crvil Procedure, XIV of 1882, [Rule 72, Order 
2i, and Rule I (jj, Order 43, Code of Civil Procedtre, V of 1908] - See 
APPRAL sua oe aes yet wae tua 


DECREE-HOLDER'’S CLAIMS AGAINST ASSETS OF tsTraTE—See ADMINIS-' 


TRATION LAW... Sis éag oth swe xe 
DECREE, ORDER REFUSING TO GIVE A DECREE-HOLDER PERMISSION TO 
PURCHASE AT A SALE HELD IN EXECUTION oF a—110 oppeal Ties—Sce 
APPEAL ne eas aoe awe av cae 


DEED OF PARTITION—?perferential lrealment in favour of one of the- 


children—atiention {to farents dtring their lifetime~See INHeri- 
TANCE ii fas ee re tan ne 
DEEDS -OF TRANSFER, VALIDITY OF, REGISTERED SUBSEQUENT THERE- 
to fa‘tition—validity of oral transfer—remcval of attachmeni—Sce 
"TRANSFER OF PRORERTY  ... ae: we ays eee 


DEFECTIVE PLEADINGS—delerinization of legal vights—oral morigage— 


See MORTGAGE .,. wis sas ea vis ets 


DESERTION—ABANDONMENT, MEANING OF THE TERMS—S, #7, Indian 
Divorce Act, 1868—See Divokce ake ie Pct, axe 
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Dicest, Kinwun MINGyt’s, ss. 162, 163, 164—See INHERITANCE wee 
DISCHARGE—adjudicated insolvent—Offical Assignec’s right of tuter- 
ference—insolvent’s right of maintaining trover—Sec NEGOTIABLE 
INSTRUMENTS... aes Pe ai a 396 
-DISSMISSAL OF A SUIT, UNFAVOURABLE EVIDENCE OF ONE WITNESS IN 
SUFFICIENT TO JUSTIFY. IF OTHER WITNESSES CAN BE PRODUCED— 


Sce EVIDENCE .., ae res ee Sie ee ‘ae 
-DisPosAL oF “ KANWIN” OR THE “ MARRIAGE PORTION, “ RULE REGARD- 
InG— See BUDDHIST LAw : INHERITANCE ee wes ae 


DISSOLUTION OF MARRIAGE--Sce KUDDHIST LAW : INHERITANCE rer 
-DISSOLUTION OF PARTNERSHIP—reference to  arbitratton—order of 
adjusitment—2nd Schedule, Civil Procedure Code, 1908—-Order 23, 

‘Rule 3, Civil Procedure, Code, 1908. 

-A sued B and C for dissolution of parinership. They referred the matters 
in dispute to arbitration. Oa A asking for time to file the award the 
judge passed 2 decree in Form 2;, Appendix D, Civil Procedure 
Code, with modifications on the ground that a reference to arbitra- 
tion was made without the leave of the Court, Later A applied for | 
ran order of adjustment under the provisions of Order 23, Rule 3, Code 
of Civil Procedure, The applioation was dismissed On appeal it 
was held that the question as to whether an order of adjustment 
*should be made must be decided by a consideration of the terms and 
meaning of Order 23, Rule 3, apart from a consideration of the provi- 
sions of the Code which relate to arbitration. If it was proved that B’ 
and C did agree to refer the matters in dispute to arbitration and did 
subsequently accept the award of the arbitrators, A's application for 
an order of adjustment should not have been dismissed. 

Pragdas Sagurmall vy. Girdhardas Mathuradas, (1901) I. UL. R. 26 

Bom.. 76 ; Ghulam Hkan v. Muhammod Hassan, (A49CD 1. L. kK. 29 

* Cail,, 167., Tincowry Dey v. Fakir Chava Dey, (1932) TL.R. 30 Cal, 
268 ; referred to, 

Rukhanbai v, Adamji Shaik Rajbhai, (1908) IL R, 33 Bom., 69, fol- 


flowed. 
_ Shanmugan Chetty, KM.T.7.,v. CTA Annamalay Chetty... ane 
DISTINCTION BETWEEN PROFFSSIONAL AN) PERSCNAL MISCONDUCT— 
See MISCONDUCT OF A PLEADER ae wea uae one 
DsvoRcE~- consideration of cirtumstances leading to application for— 
s. 47, ludtan Divorce Act, 1868—Sce DIvoRCE ... ave eae 





DESERTION—-ABANDONMENT, MEANING OF THE TERMS—Con- 
sideration of circumstances leading to application fer divorce—s. 47, 
indian Divorce Act, 1868. . 


Although it has’in some cases been held in the English Court for 
Divoice and Matrimonial cases that abandonment against the wish 
of the person charging it must be conse to the actively expressed 
wish, of such party and notwithstanding the resistance and opposition 
of such person, yet this rule is not one to he followed in all cases. 
‘The circumstances of each case and the condrct of the parties must 
be carefully weighed and considered in determining whether there has 
been desertion, 


Fowle v. Fowle, (1878) 1.L.R,4 Cal., 230; Graves v. Graves, (1864) 33 
LJ. Reports (Pro., Matrimonial and Admiralty), 66; Pizeata v. 
Pizzala, (1896) 12 Times L.R., 45 ; referred lo. 


Yin Za alias Nash v. C Nash sa a aus re 


Divorce Act, 1868. s. 47--Sce Divorce aes as ae 


DivoRcEe, SUIT UNDER BURMESE Bunpnisr Law rox—Sre SUIT UNDER 
BURMESE BuppHIST LAW FOR DIVORCE ONTY ... nee sag 


‘DRUNKENNESS—roluntary and involuntary—general exceptions in” 


Indian: Feral Code—particular knowledge or intent—liabiiity of 
drunken persou—kuouledge distinguished from intent—degrees of 
intoxicution—determination ‘of iutelion—ss. 85, 86, 383, 387, 
393, 398, Indian Penal Code, 1860—s, 105, Indian Evidence 
Act, 1872 
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fe was convicted under sections 393 and 398, Indian Penal Code, of 
attempt at extortion amounting to robbery on the facts that he 
threatened to cut B and C with a dal which he brandished unless 
they gave him money. He pleaded drunkenness in defence. 


The question of how far the drunkenness of an accused may be taken 
into consideration in connection with an alleged offence was consi- 
dered. 


Held,-—ihat the drunkenness of an accused person at the time he 
committed the act, charged as an offence, may be and should be 
taken into consideration in cases where intention on the part of the 
accused is necessary to constitute the offence charged, and that the 
intention which would be ascribed to a sober man in connection 
with an act must not necessarily be ascribed to a drunken man 
who does the same act, The question of intention must be deter 
mined in each individual cas: according to the actual facts proved 
according to accepted principles. 


Yhe omission of any eXpress provision,in section 86 of the Indian 
Penal Code, regarding the intention which is to be attributed to a 
drunken man doing an act which is an offence when done with a 
particular knowledge or intent leaves it open to the Courts to deal 
with the question of intention on the general principles of law. 


In the case of A,it was decided that he was not at the time he com- 
mitted the alleged offence intoxicated to such a degree that he did 
not know what he was doing, or that he did not intentionally act 
as hedid, orthat indulging inthe conduct he did he did not intend 


tocause wrongful loss to Band wrongfut gain to himself. As: 


however reasonable doubt existed as to whether the conditions 

necessary to consitute the offence an attempt at robbery were ful- 

filled, the conviction was allered to one under section 387, Indian 

Penal Code. 

Crown v. Tha Sin, (1902) 1 L.BLR., 216: King v. Meader (1909) 
L.R. 1 K.B.D. 895; J. Af, v. King-Emperor, U.B.R. 1910, 2nd 
Quarter, 17; Reg. v. Doherty, (1887) 16 Cox's Cr. C., 306; 
referred to. . 


Tun Bow v King-Emperor “we ase rte fou 

DUE DILIGENCE OR GOOD FAITH-——S. I4 (1) Limitation Act, IX of 190 G.- 

See LimiTATION ise se an ao aes 
E 


EQUITABLE MORTGAGE—deposit of titledeeds of property situated 
outside the towns mentioncd in section 39, Transfer of Property 
Act, 1882, . 

A valid equitable mortgage can be made in any of the towns mentioned 
~ in section 59 of the Transfer of Property Act by a deposit of 
trtle-deeds, although note of the property is situated within any 
of those towns. : 
Madho Dasv, Ram Kishen, (1892) EL,R. 14 All., 238: Maneckji 
Framji v. Rustomji Nuserwani Mistry, {)1889) 1LL.R. 14 Bom, 
269 ; Srinath Roy v. Godahur Das, (1897) ILL.R. 24 Cal,, 348; 
followed. 
Vallappa Chetty vy. Tha Hugin i aa ies aes 

EvinEnceE—unfavourable nature thereof of one witness—insufficient bg 
ikself to justity dismissal of a suit sf ofhee witness can be produced, 

A sued B to recovera certair, sim of money in consequence of breach 
ot contract. Atter the framing of issues the evidence of one of A's 
witnesses was taken on one ofthe issues and this evidence was un- 
favorrable to A. Déspite A’s wish to adduce further. evidence on 
this issue, the suit was dismissed. i 
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Held.—that the mere fact that the evidence of one witness was unfavour- 
able to A was not a good ground for the dismissal of the suit with- 
out examining.the other wiinesses whom A wished to prodnce. 

Looloo Stugh v. Rajendur Laha, 8, W.R,364: Gope Ojha v. Hur 
Gobind Singh, 12 W.R,, 229; Seswunt Sin-jee Ubhy Siung-jee vy. 
Jei Sing jee, Ubly Stng-jce, 2 Moore's LA. 4243 Shuaik Ibrahim v. 
Shaik Sulzmon, (1684) I.L.R. 9 Bom., 146 : followed. 


V. P, Gourndasawmy Pillay v,K.V. K. Keolayappa Rowther ie 
EVIDENCE AOT, Ss. 92——-Sce CHEATING nae ; ae wea oa 
-——— 1872, Ss, 155 —Sce DRUNKNNESS au a : 


1872, s.° 114, 133-—-Sce EvipeNcE oF ACCOMPLICE, IF UNCOR- 
ROBORATED 50s ee ie 

se ——1872, ss. 133, 114-—See EVIDENCE oF ACCOM 
RATED ee at - au Fe * 

EVIDENCE, ADMISSIBILITY OF, TO P/OVE THE REPRESENTATION OF IN: 
TENTION NOT CONTAINED IN WRITTEN CONTRACT——s, 92, [ndtan 
Evidence Act—See CHEATING es oe wae 

‘EVIDENCE OF ACCOMPLICE, IF UNCORROBORATED—tests essential tefore 
being accepled—if considered t rue, a Conviction, based thereon, not 
illegal—ss. £14, 133, Indian Evidence Act, 1872. 

In a case of kidnapping followed by murder, the uncorroborated 
evidence of an accomplice whose share in the crime was almost as 
badas that of any of those wha took part in it was the only 
evidence against those implicated in the crime. 
was held thai while the terms of section 133 of the Indian Evidence 
Act suggest that a conviction based upon evidence of the kind 
referred to isto be regarded as exceptional, and the Court may 
presume that an accomplice is nnworthy of credit unless he is 
corroborated in material particulars, the Court must carefully test 
the truth of the uncorroborated evidence of an accomplice and 
must search for the motives which have prompted the accomplice 
to say what he has said and for the circumstances which led up to 
his-disclosures, The evidence must be subjected to the most rigid 
tests in the endeavour to ascertain the true facts. If after doing 
this the Court is satisfied that the accomplice has spoken the 
truth. the accused should be convicted of the crime. 

Po Chit v. Eing Emperor aes aes bes fe 
EXECUTION WOT PRECLUDED, APPLICATION FOR-—Sec ADMINISTRATION 
Law Ree ase $e ane ose eos 
EXECUTION OF A DECREE ORDER RUFUSINO TO GIVE A DECREE-HOLDER 
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17 
38 
100 
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PERMISSION TO PURCHASE AT A SALE HELD IN-~110 appeal lies—Sce 


APPEAL see ae ons oe ase tee 
EXECUTOR UNDER A WILL FAILURE TO APPOINI—aclion of legatces— 


oée PRoB ATE a 


ZExeirry of TERM OF CONTRACT—OfPMonal rentzdies——Sce BREACH OF 
CONTRACT BY WORKMEN... ae ae co Jeo 


E 


FAILURE TO COMPLY WITH CONDITIONS OF ISSUE OF A FIRE INSURANCE 
Ponicy—penallics consequent thercon—Sce INSURSNCE Law in 


FALSE CHARGE OF ON FENCE—/folice engquiry—magisterial enquiry— 
necessity Of Magistrale’s sauction—s. 211, Indian Penat Code~— 
s,195, Code of Criminal Procedure. 

A complained to the police of the Ma-ubin District that B was in 
“illegal pussession of a horse which he alleged to be stolen. The 
case was classed as false. While the police proceedings were 
pending, A preferred a complaint against B before a Magistrate in 
the Pegu District of receiving stolen property. The Magistrate 
discharged B 

Meanwhile B fileda complaint against A under sections 211 and 384 
ina Ma-ubin Magistrate’s Court, the charge under section 211 
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being fuunded on A's complaint to the Maubin police, The 
Magistrate framed a charge against A. 


On appeal agaist this Magistrate’s decision that the Magistrate's 
sanction under section 195, Code of Criminat Procedure, was un- 
necessary. it was held that sanction is required when the prose- 
cufion under section 211 is instituted after magisterial proceed- 
ings have followed police proceedings in the same matter, 
Putiram Ruidas v Mahomed een, 3 C.W N , 33, referred to. 

Poe Hluingv. Ba E aes Pr es 
‘FALSE REPRESENTATION, PROOV OF, oF “INTENTION NOT CONTAINED In 
WRITTEN ConTRACT—adinissibilit 'y of such evidence—s, 420, Indian 
Penal Code—s, 92, Indian Evidence Act—Sce CHEATING ... aoe 
FintaL RELATIONSHIP, ABSENCE oFf—claim of children—similarity of 
status under adoption and after divorce—See Buppiist Law : INHERIT- 
ANCE bee aoe +8 
FINALITY oF DECISION—znconsislent and “cont rads tory state of affairsa 
$8, 11, Civil! Procedure Code, 1908—-See ATTACHMENT ee 
-FIRE INSURANCE—condilions of issue of policy—See INSURANCE. Law is 
Forest Act, 8, 62—See ILLEGAL GRATIFICATION 
FRAUDULENT DEBTORS—~—Sce INSOLVENcY LAw (Tin Ya v. Subya Pillay, 
VI L.B.R., 146). ; 


G 


“GENERAL [EXCEPTIONS iN INDIAN PENAL CODE <pareeutar knawled ge 
or intent—Sec DRUNKENNESS 

‘GEXERAL RULE APPLICABLE To Maoistedtes—grait of bail in 10%-bail- 
able cases—Sce Bath ti wee ee ee 

“GIFTS MADE BY PARENTS TO A SON ON HIS ENTERING THE PRIESTHOOD — 
followed by possession—See BUDDHIST Law 

“Good FAITH OR DUE DILIGENCE—s. 14 a Limitation Act, "1X of 1908 
— Sec LIMITATION as 

“ Goons "—“ Trade fixture"—" Reputed “owner Ys, 16 (3), " Provincial 


Insolvency Act, LI of 1907--Sce MACHINERY a ais isa 
H 
Hich Cowurt’s ABSOLUTE DISCRETION—~grant of bail in non-bailable 
cases—exceptional circumstatices—See BAIL te asa sen 
JHoLDER—egolible  instriuments—pronissory-uoles—right to | sts—See 
NEGOTIABLE INSTRUMENTS ~ uaa ree aes ane 
I 


ILLEGAL GRATISICATION—offence lawfully “cont pounsdable—s, 62, Buriia 
Forest Act--s. 214, Indian Penal Code, 

A offered money to B, a forest subordinate, in consideration of his 
not proceeding against A fora forest offence which was compound . 
able by a superior forest officer under the Forest Act. 

Held,—that no offence was committed by A under section 214, India 
Penal Code. 

King-Emperor v. Kya Sore ‘ie 

SILLEGICIMATE CHILDREN—rnle as to “custody gnw stother generals proper 
custadion. 

In dealing with the custody of the illegitimate children of parents i in this 
country whose personal law is obscure, the rule that the desire of the 
mother of such a child as to its custody is primarily to be cunsidered, 
should be adopted. 

Barnardo v. McHugh, (1891) L.R.A.C., 388, referred to, 
Ma Mya v. Felix Sly ase ei 4ee aa 
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InpIAN Companies Act-—See COMPANIES ACT, 

Inpran Divorce Act—See DIVORCE ACT. 

INDIAN EVIDENCE ACT—See EVIDENCE ACT. 

INDIAN LIMITATION AcT—Sce LIMITATION ACT, 

INDIAN OATHS AcT— See OaTHS ACT. 

INDIAN PEXAL ConE-—-See PENAL CODE. ~ 

InpIAN PROBATE AND ADMINISTRATION AcT—~See PROBATE AND ADMI- 
NISTRATION ACT. 

InpIan Succession AcCT—Sce SUCCESSION Act. 


INHERITANCE—See BuppuisT Law. 


—-—deed of partition—preferential treatuent tn favour of one of the 
children—allention to parents during their lifetime-—‘Auratha’ son 
—rnghts of his off sping—Dhammathats—Kinwun Mingys's Digest, 
ss, 162, 163, 164 

A before his death while-in an unfit state of mind to dispose of his 
properties signed cerfain deeds of gift whereby the property 
acquired during the lifetiafe of himself and his wife was partitioned 
in tavour of his three suviving children B, C and D against whom 
the other descendants of A instituted a suit. Judgment was given in 
favour of a distribution based on the frinciples of Buddhist Law. 

On appeal this Judyment was upheld. 

It was held tbat B who had under the original deed of partition re- 
ceived preferential treatment was not so entitled on the ground 
that she had attended to her parents more than the others. 


It was further held that the children of an ‘ Auratha’ son should be 
not individually but collectively placed on the same footing as their 
surviving uncles and aunts, 

Tun Myaing v. Ba Tun, 2 18B.R., 202, followed. 

Ma Kyi Kyiv Ma Thein, 3 LBR., &:Seik Kaung v. Po Nyein 1 
L,.B.R., 23 ; Po Sein v. Po Min, 3 1..B.R. 45 ; referred to. 

Ma Su vy. Ma Tin aa nie 

BuppuisT Law—See BUDDHIST LaW ; INHERITANCE 

INSOLVENCY Law—construction of section 15, Provincial [usolvency Act, 
1907—franudulent debtors—method of  ptnishment—inherent powers 
of Couvts—abuse of process uf Couris—rejection of petition on ground 
of obvous fraud—ss, 55 (4), 151, Civil Procedure Code, 1908—ss. 6, 14, 
15, 16, 27, 43, 44, 47, Provincal Yusolvency Act, 1907—ss, 23, 41, presi- 
dency Towns Insolvency Act 1909 

On a reference to a Full Bench under section 11, Lower Burma 
Courts Act, 1900, it was held that the words ‘that for any 
sufficient cause" in sub-section (1) cf section 15 of the Provincial 
Insolvency Act IIE of 1907 are governed by the words “ satisfied 
by the debtor” in the same sub-secticn. 


ft was further held that a Court exercising jurisdiction under the 
Provincial Insolveney Act, 1907 has power to reject or dismiss a 
petition by a debtor for his adjudication as an insolvent if it con- 
siders that such petilion is an abuse of the process of the court. 
Nothing short of obvious fraud would however render an insolvent 
liable to have his petition rejected on the ground of such abrse. 


Nathu Mal v. The District Judge of Benares, (1910) L.L.R. 32, AIL, 
547; PLTAL. Artuuachelam Chetty v. PoThin, (191%) 4 
Bur. LT., 17 ; dissented from, 


Girwardthari v. fat Nara, (1910) LL.R. 32) All. 645; Uday 
Chand Maitiv. Ram Kumar Khara (1910) 15 C.W.N.. 213; 
Sheikh Samiruddin v. Srtinati Kadumo Yt Dasi, (1910) 18 CAW. 
N., 244 followed. 


In ex-parte Painter. L.R. (1895) 1 Q.B.D.,, 85; In re Hamock, 
L.R. (1904) 1 K.B.D. 585; Inve A reher, (1904) 20 Times Law 
Reports 390; Iu re Betts, L.R. (1902) 2 K. B.D.. 39; referred to 


Tin Ya v.Subya Pillay age eee see or 


ANsotvency Law—deélivery of proferty belonging to a debtor in possession 
of another— writen application of Offictul Assignee—opportunity for 


nee oe ane 
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contesting applications prejudicial fo any person's interest —sub-Section 
5 of sectron 36, Presidency Towns Iisoluency Act, 1909, 

No order should be passed under sub-section (5) of section 36 of the 
Presidency Towns Insolvency Act, 1909, for delivery of property 
belonging to the insolvent in the possession of another person unless 
the Official Assignee has suhmilted a written application and the 
person whose interests are affected by such order has Besa given an 
opportunity of contesting the application. 


Ismail Mamoon Dawoadji : ea ae ae eee 
INSOLVENT’S RIGHT OF MAINTAINING TROVER—udjudicated tusolvent— 
dischargc—Official Assignee’s right of—interference—See NEGOTIABLE 
INSTRUMENTS ... a se tee ase aes 
INSUFFICIENCY OF UNFAVOURABLE EVIDENCE OF ONE WITNESS TO 
JUSTIFY DISMISSAL OF A SUIT If OTHER WITNESS CAN BE PRanUCED 
—See EVIDENCE ... ae ase ase oa see 


INSURANCE LAW—/fire tustrance—conditions of issue of policy-—faslure , 


to comply therewith—penallies consequent thercon, 

A insured this hotel with B bat failed to notify a subsequent in- 
surance on the same property: He also failed to submit his claim 
for damages done by fire within a month from the dafe of the 
occurrence. Two of the conditions upon which the policy issued 
were ~~ 
{a) That failure to notify assurances made with other companies 

resulted in a forfeituré of -the right of recovery ; and (4) that 
notice of loss or damage by fire had to be given to the company 
within dne month. 

Held,—that both were conditions for which B had a right. to stipulate 
and were precedent to the attaching of any liability on B. 

The fact that A wasin prison and could not give the notice required 
by the policy fo B, di tnot excuse him. 

Sulphite Pulp Company v. Faber, 11 Times Law Reports, 547 ; 
Roper v. Lendon, 28 L.J,R., 260 ; refered to, 


Hing Nam Hit Keev. The Batavia Sea and Fire Insurance Company 


INTENTION oF LEGISLATURE TO BE CONSIDERKD—ss, 397, 398, Indian 
Penal Codé—See INTERPRETATION OF TERMS  ... sie ay 


INTERPRETATION oF ZERMs—‘ Uses a deadly weapon ‘in section 397, 
Indian Peal Code—comparison of—~' Armed with a deadly weapon’ in 
oie! 398, Indian Penal Code—intenlion of Legistature to be. cou- 
sidered, 

Within the ordinary meaning of the words ‘uses a deadly weapon’ in 
section 397, Indian Penal Code (XLV of 1860), must be included 
ie Seng of a weapon for the purpose of oVerawing the person 
robbed. 

Section 398 provides a minimum punishment for those who attempt 
to commit robbery ‘armed witha deadly weapon’ and the Legis- 
ature cannot have intended that a criminal should be urged to 
complete his purpose by the reflection that if he stops short at an 
attempt the minimum imprisonment that can be inflicted on him 
under ‘section 398 is seven years, while ifhe completes the offencé he 
will not come within the provisions of section 397 but may be sen- 
tenced to two or three years’ imprisonment under section 392. 


Ngalv. King-Emperot Ses ace 
INTOXICATION, DEGREEs or—-deterimination. of intention—Sce_ DRUNKEN- 


NESS we aoe erry erry sae aud tt nee 
a “ 


K 


ee 


“ERANWIN’ OR THE “ MARRIAGE PORTION "—rille regarding aisposal 
thereof—See Buopusst Law ; INHERITANCR we on ce 
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KiwnateinG—wilh a view fo miurder—with a view lo ransom—law appls- 
cable—instfficiency of funishment—ss. 364, 365, 387, Indiin Penal Code, 
distinguished—ss. 71, 383, ludian Penal Cote—s. 35, Criminal Procedure 
Code. 

Where a person has been abducted in order that he may be held to 
ransom his abductors can be convicted under seclion 365, Indiari 
Penal Code, as the intent secretly and wrongfully to confine is always 
present but there can be no conviction under section 364, Indian 
Penal Code, unless the intent to murder or to so dispose of as to be 
put in danger of being murdered is strictly proved as such an intent 
is not a necessary. Consequence of abducting to hold to ransom, 
Section 387, Indian Penal Code, was also held to apply to a case of 
this nature; but under section 71, Iudian Penal Code, read with 
seclion 35, Criminal Procedure Code, 1898, separate sentences cannot 
be passed under both section 365, and section 387, Indian Penal 
Code. The punishment provided by Jaw may be insufficient but 
Courts can only administer the law as they find it 
Full Bench Ruling—Queen-Empress vy, Au Wa, 1 LAB.R., 33, 


Po Lan v. King-Eutperor ... ae a0 Sos aay 

Kinwun Mineyr's Digest, ss. 103, 296. 308, 311—See Buppnist Law : 

INHERITANCE... oes ae aca or on 
L 


LANn Acgutsition Act, 1894, ss. 53, 54—-no appeal tothe Privy Council 
—Sce APPEALS UNDER THE LAND ACQUISITION ACT sai sas 

LEGAL Practirioners Act (18 oF 1879), s, 13, cLhause (f'—~See M1s- 
CONDUCT OF APLEADER... ie oat eas ay, 

LEGAL REPRESENTATIVES—minors—Order 22, Rule 3, Code of Civil Proce- 
dure, 1908—s, 6 (1) Indian Limitatian Act, 1908. 

The application of one legal representative of a deceased plaintiff to 
be madeapactv under Rule 3 of Order 22, Code of Civil Procedure, 
should be entertained, even if all-the legal representatives have not 
so applied, though where posible all legal representatives should 
apply. When such legal representatives is a minor, the application 
js valid, if made during the period of minority 
Bhikaji Ramchandra v. Purshotam, (1885) 1L.R. 10 Bom., 220, 

referred'to. 
Phoolbas Koanuur vy, Lalla Fogeshur Sahoy, (1876) EL.R. I Cal,, 
226, followed. 


Sein Havin v.CS. Lutchman Chetty a on as 
LEGAL RESPONSIBILITINS OF LENDERS—winors-——necessity of loans to he 
proved—Sce LOANS TO GUARDIAN OF A MINOR wate sas ane 
LEGAL RIGHTS, DETERMINATION OF—Oral sor! gage—defective pleadings 
—SeeMORTGAGE ..- oes one bee ae me 
LEGATEES, ACTION OF— miinor— guardian—See PROBATE «4 ee 
LEGISLATURE, INTENTION OF, TO BE CONSIDERED—sS. 397, 398, Indian 
Penal Code—Set INTERPRETATION OF TERMS sine oe was 
LETTERS OF ADMINIsTRATION—failure fo appoint executor under a 
will—action of legatces -Sce PROBATE..< see se ave 
LIABILITY OF DRUNKEN PERSON knowledge distinguished from titent 
—See DRUNKENNESS «ve wes aan re ove 


Linn—rectificatio: of register—ivansfers of shares—Articles of Assocta- 
tion —powers of Directors—watver—wvalidily of transfer—reasons for 
refusal to transfer not to be arbitrary, capricious or wanton—s.-58, 
Indian Companics Act, 1882 —See COMPANY LAW .. sa as 


Licut ‘ ; s 1 
tion of light essential—execrtion of a decree—linilation— 
Gale "32. Older” 21,Code of Civil Procedure—Arlicte 182, First 


Schedule, Limitation Act, 1908, 


AND AtR—atcient lights—actionable obstruction —substantial ° 
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A obtained a decree in 1899 restraining B from erecting a building 
in such a way astoobstruct ordiminishthe access of light and air 
to A’s windows. A’s sonsin 1911 askedfor enforcement of this 
decree against the trustees of the’ property which had been B’son 
the ground thata building was being erectedin contravention of 
the terms of the decree. 

On the question as to whether an application tothe Courito exercise 
its powers under Rule 32 of Order 21 is an application for the 
execution of a decree it- was held that the application was of this 
nature and as such was barred under Article 182 of the First 
Schedule to the Limitation Act, 1908. 

Apart from this finding it was held that no actionable obstruction of 
ancient lights was constituted by the erection of the building in as 
much as there was no substantial prevention of light sufficient to 
render the occupation of the house uncomfortable according to the 
ordinary notions of mankind. 

Ram Saran Vv. Chatar Singh, (1901) LL.R. 23 All, 465, referred to. 
Colls v. The Home and Cclonial Stores, L.R. (1904), A.C., 179, 


followed, 
Hajee Ahined Moolla Dawood Vv. Pokermull ... ize re 
LINITATION—s.vecution of decree --See LIGHT AND AIR ses toe 





good faith or due diligence ~sub-seclion (1)of section 14, Limita- 
hs Act, IX of 1908. 
A sued Bto recover certain sums due to his firm on two promissory- 
notes. 

The suit was disinissed on the ‘ground that the notes had net been 
endorsed to A by his two partners who had retired from the firm 
since the making of the promissory-notes, 

4 then broughta second suit after securing the necessary endorse- 
ments, 

The question arose as to whether the suit was then barred by limita 
tion under section 14 (3}, Limitation Act, 1908. * 

Ecld,— after consideration of the third explanation added to that sec- 
tion, as wordedin fhe Act of 1877, bythe Actof 1908, that as A 
had not acted otherwise than with ‘good faith and due diligence the 
suit was not barred. 

Jema v, Ahmad Ali Khan, (1890) LL.R,12 All, 207; Deo Proshad 

Singh v. Perlab Kirec, (1883) LL.R.10 Cal, 86; referred to. 
Mathura Singh ve Bhawatt Singh, (1900) LU.R, 22 All, 248; 

followed. 


Po Nyunv. 4. VORA Mathes Karapan Chetty Kee 


———morlpaged properiy destroyed by uegligence of a 3rd susby Devic 
of limitation within which a suit may be filed—in construing descrip- 
tions of Suits 12 First Schedule of.the Limitation Act, natural meaining 
to be followed—Articles 36 and 49 of First Schedute, Limitation Act, 
1908. 

A fent money to B accepting as security a mortgage on a country boat 
amongst other properties. This boat was alleged to be snnk by the 
negligence of C. 

A filed a mortgage suit against B, in which he was successful. 

On the question as to whether a suit against C was barred by limita- 
tion under Article 36 of the First Schedule of the Limitation Act, 
1908, or whether Article 49 applied, it was held that the latier 
specially provided for a case suchas thatcited. The boat pledged 
was specific moveable property, Article 49 should be given its 
natural meaning and not construed with reference to the cases to 
which Article 36 was ireant to apply. 

Essoo Bhayaji v. The Steaut-ship « Savitri, as (1886) I.L.R, if Bom. e 
133, dissented from. 

Surat Lal! Mondal v. Umar Haji, (1895) LL.R. 22 Cal., 877; 
Mangun $¥ha vy. Dolhin Golab Koer, (1898) LL.R, 25 Cal, 692; 
followed. 


T. A. Sithamberam Chetty v, Kha Gyi Ae 5 tere a 
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LimirATIon Act, 1908, ARTICLES 36 ann 49 or isr ScHEDULE—ii con- 
siyuing description of suits in Ist Schedule of the Limitation Act, 





natural meaning to be followed—Sce LIMITATION ay as 
—~-—ARTICLE 182, Ist SCHEDULE~See LIGHT AND AIR... es 
~— 8.14 {1)—See Limiration one aes ae Bae 
S. 61 (1)—See LEGAL REPRESENTATIVES awe eee ie 
LIM(ITATION, PERIOD OF, WITHIN WHICH A SUIT MAY BE FILED—Sec 
LIMITArIoN ae ais das nee oe ees 


LOAN INCONSISTENT WITH TRUST-—-Sec¢ CRIMINAL BREACH OF TRUST ,.. 
Loans aND TRUSTS—differentiation between—Sce CRIMINAL BREACH 


OF TRUST sie eas “ee re ees aa 
Loans, NECESSITY OF, TO BE PROVED —legal reSponsibilities of lenders— 
Sce LOANS TO GUARDIAN OF A MINOR ae aes kee 


LoaNs TO GUARDIAN OF A MINOR—#incrs——legal responsibilities of lend- 
ers—tccessity Of loans to be proved-~TREVELYAN ON MINORS, 3kD 
EDITION, PAGE 186. 

‘The guardian of a minor borrowed Rs. 7,000 on two promissory-notes in 

* order to mect the expenses of a suit brought inthe interests of that 
minor. The costs taxed by the Court amount to Rs. 2,807. The 
lender recovered Rs. 4,260 on one promissory-note and sued for 
Rs. 6,120 on the other, 

H was held that, as the costs could not reasonably lave amounted to 
anything like Rs, 7,000, and as the lerder was bound to enquire into 
the necessities for the loan he could not recaver sums lent in excess 
of the probable requirements of the litigation. 

Hunoomanpersand Panday v, Mussumat Baboote Mutraj Koomwerce, 
6 Mo re’s LA,, 393, at page 424, followed. 

Guiuga Pershad V. Phool Singh, 10 W.R., Civil, 106 ; Atudain Hossain 
v. Lloyd, (1883) 13 CLR. (O’Kinealy}, 112; Sus#dararaja 
Ayyangar v. Patlanathusami Tevar, (1894) 1.L.R. 17 Mad. 300; 
Surendra Nath Sarkar vy. Atul Chandra Roy, (1907) LL RR. 34 
Cal, $92; referred to. 

Kader Hoosein v, C, R. Mudaitar awe 


ee 


M 


Macninery—"Trade Fixture "—“ Reputed swuer"—" Gaods’'—s. 16 
(3}, Provincial Insolvency Act, Ill of 1907. 

A heavy oil press worked by a kerosene oi] engine, even though the 
whole may be removeable without damage to the building, docs not 
fall within the scope of the word “ goods” in sub-section (3} of sec- 
tion 16 of the Provircial Insolvency Act, 1907. 

Horn v. Baker, (1808) 9 East, 2!5; Afacleod v. K. Khitshal, (1901) 
3 Bom. L.R. 426 ; followed. 
On Pev, Kun Ti ose A 


MAGISTERIAL ENQUIRY—/police enquiry—s. 211, Indian Penal Code—See 
FALSE CHARGE OF OFFENCE one ane wate wae? 
MAHOMEDAN ESTATE, ADMINISTRATION suIT To A—Sco ADLMINISTRA- 
TION SUIT To A MAHOMEDAN EsfatE oa si aie 


MAInrENANCe—~deerce for restitution of conjugal rights without an order 
for guardianship of child—payment of amonel ordered far maintenance 
of child to be cuforce 1—s, 488, Code of Criminal Procedure, 1898. 

A obtained an order «of maintenance for her child against B. Later B 
secured a decree against A for restitution of conjugal rights. This 
decree did notinclude any order tothe effectthat the guardianship 
of the child should be given to B, 

Held—that as long as the child remained with the mother, the statu- 
tory obligation to subscribe towards ile maintenance remained bind- 
ing on B. The proviso to sub-section (3) and sub-section (4) of 
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section 488, Code of Criminal Procedure, 1898, apparently refer only 

to cases in which an order is passed for the maintenance of a wife 

and not of the children. 

In re Bulakidas, (1898) LL.R. 23 Bom. 485 ; Lutpolee Doomorny v 
Tikha Moodoi, 13 W.R.Cr., 52; Nur Muhammad v. Ayesha Brbi, 
LL.R. 27 All., 483; San Hla vy. On Bwin, 2 L.B.R., 46; referred 


to. 
Nam Saw Shwe v. Maung A pone aa ie ess 
“ MARRIAGE PoRTION” oR “ Kanwin"—rtle regarding disposal thereof— 
Sce Buvpuist LAW . INHERITANCE ace ces re 
MARRIAGES, DivistON OF PROPERTY AMOUNGST CHILDREN BY TWO—Sce 


Bupourst Law : INHERITANCE ae aoe ee 


"MASTER AND SERVANT—wages diue—departure without peer 
dismissal. 


A servant engaged by the month who leaves without notice is cntilled 
to be paid down to the date when wages were last due but not for 
the broken period during which he has served since that date. 
Raja Shew Bakhsh Bogla v. Pirumail, 2 U.B.R (1904—~06), Master 
and Servant 1; Diwumce Belara v. Sevenoaks, LL.R,13 Cal., 80; 
Ramji Manor v, F.D. Litile, 10 Bom, H.C.R., 57; followed. 


Ercut.-Col. Stewart v. Simos Gonsalves ae axe ei 


Minor—guardian—Sce PROBATE igs wae < ee 
Minor— Order 22, Rttle 3, Crvil Procedure Code, 1908s. 6 
(1), Indian Limitation Act, I908—See LEGAL REPRESENTATIVES 


Mixors—legal responsib‘lities of lenders~-Sce LOANS TO GUARDIAN OF A 
MINOR oe ove wee tie ee 


MISCONDUCT OF A PLEADER— professional eons distinguished from 
personal muisconduct—anry other reasonable cause, Meaning and 
extent of—nol to be explained by the rule of “ ejusdem generis—~ 
clause (f) of section 13 of the Legal Pract itioncrs Act (18 of 1879). 

The words “any other reasonable cause” in clause (f) of section 13 
of the Legal Practitioners Act (18 of 1879} are not to be limited by 
clauses {ai to (¢) of that section, 

The rule of “ejusdem gencris " does not apply. 

Full Bench Reference (Civil Reference No, 2 of 1901) of the High 
Court at Calcutta, 6 C.W.N,., 556, followed, 

In the matter of a 2nd Grade Picader arr 

MorTG\GK—priorily of registered stmorlgage—o: “al mor gaged ‘feelive 
pleadings—determination of legal rights—s. 48, Registration Act, 1968 
~—-s. 73 and Rule 33 Order 41, Civil Procedure Code, 1908. 

A held a registered mortgage of the property of C. B held an oral 
mortgaye of the same ‘property. Although A sought certain relief 
on the grcund that B’s mortgage was fraudulent—a ground 
which was not proved—it was held that in spite of the defective 
pleadings the legal rights arising out of the priority of A's mortgage 
under section ‘48, Registration Act, could be determined, regard 
being had to the Pr ovisions of Rule 33, Order 41, Civil Procedure 
Code, 1908, 

Although the property bad been sold in pursuanze of B’s oral 
mortgage, as if had not been sold subject to A’s mortgage, the 
sate was annulled. 


Manng Sein vo Ngwe Nu as eee vee 
MoORTGAGED PROPERTY DESTROYED BY NEGLIGENCE OF A 3RD PARTY — 
See Liniration was 


* MORTGAGES-—p, torily of—no “clatm to “be based thercon ifa morigagee 
whe execulad a mortgage previous to another mortgagee assents lo the 
morlgage executed in favour of the latter. 

In an appeal to the Privy Council agaiust the judgment published on 
page 8 of Volume V of the Lower Burma Rulings, their Lordships 
held that X could not claim priority in respect of his own mortgage 
subsisting from an earlier date than that on which a wortgage 
had been executed in favour of Z when X had been an assenting 
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party to the latter morlgage or charge, which contained an express 
covenant that the property mortgaged was free from encum- 
brances, and when X had actually received a large portion of the 
mortyage money thus raised. 

S. R.M, M, Raman Chetty v. Messrs, Stcel Brothers and Co. Ld. ee 


MURbD&ER, KivNAPPING WITH A VIEW To—willk a view fo ransom—law . 


applicable—ss, 364, 365, 387, Indian Pcual Codec~Sce KipNaPPine an 


N 


NEGOTIABLE INSTRUNENTS—promissory-notcs—holdcy—right | to  sue— 
adjudicated insolveut—discharge—Official Asstguee’s right of  inter- 
ferenuce—imsolvent’s right of maintaining trover. 

An adjudicated insolvent who has not obtained either his personal 
or final discharge may, even if all his property existing and prospec- 
tive has been vested in the Official Assignee, sue for monies 
which he alleges are due to him, provided that the Official Assignee 
does nol interfere. 

A holder of a negotiable instrument at the time of the action brought, 
being the only person who is then entitled to receive its contents, is 
the only person Who can sue on it. 

Drayton v. Dale, (1823) 2 B. & C., 293; Herbert v. Sayer, (1844) 5 
QO B.R,, 965 ; referred to, 


Ram Bullab Rhirkawata v. Babu Bickraj sue an wee 
NON-BAILABLE CASES, GRANT OF BAIL IN—Se¢ BAIL ome eae 
oO 


Oatu—administration of oaths out of Cottrt—procedure to be followed— 
s. 10, lndian Oaths Act, 1873. 

If parties to a suit agree to be bound by an oath taken out of Court, 
a-commission should issue under section 10, Indian Oaths Act, 
1873, to administer it and to take the evidence of the person 
sworn. In default of this procedure no basis for a decree exists. 

Dar Bux v. Dan Meah rh ous ous ie 
OATHS Act, 1873, s.10—See OATH is wee ae oe 
Ossecr OF THE WorKMEN’s Breach oF Contracr ACT—ss. 1, 2 of 

th: Work-nents Breach vf Contract Act, 1859-—See BREACH OF CON- 
TRicT BY WORKMEN we ; ose <i 
“ OFFENCE LAWFULLY COMPOUNDABLE—S, 
ILLEGAL GRATIFICATION x awe ae fe  eaaas 
OFFICIAL ASSIGNEE, WRITTEN APPLICATION oF—delivery of properly 
belonging to a deblor in possession of another—Sec INsoLveNcY Law 
{Isinatl Matroon Dawoodji, VI L.B-R., 142), 
OFFICIAL ASSIGNEE’'S RIGHT OF INTERFERENCE—adjudicated tnsolvent— 
discharge—insolvent’s right of maintaiming trover--See NEGOTIABLE 
INSTRUMENTS aes sss ee ae tee 


OPPORTUNITY FOR CONTESTING APPLICATION PREJUDICED TO ANY _ 


PERSON’S INTEREST—-Sec INSOLVENCY Law (lsinail Mamoon Dawood ji, 
VIL.B.R., 142), 
OPTIONAL REMEDINS—object of the Workmens Breach of Contract Act— 
Sec BREACH OF CONTRACT BY WORKMEN wea ane ash 
ORAL MORTGAGE--See MORTGAGE aa 


ORAL TRANSFER, VALIDITy oF—partttion—removal of attachment— . 


validity of deeds of transfer registered subsequent thereto—See TRANS- 
FER OF PROPERTY eae Nis ca ax ae 
OR8PER PIRECTING ENQUIRY INTO ANY OFPENCE REFERRED TO IN SBC- 
tion 195, CoprE OF CRIMINAL PROCEDURE—CconseQuences- following 
upon the s.t&ing aside of such order—lapse of proceedings taken under 


62, Burma Forest Act—Sce - 
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s. 476 (2), Code, of Criminal Procedttre—ss. 185, 423, 439, 476 (1), 
476 (2), Code of Criminal Procedure. 

“Tt is only just and proper that, if an order directing an enquiry into 
any offence referred to in section 195, Code of Criminal Procedure, 
under sub-section (1) of seclion 476, Code of Criminal Procedure is 
set aside, any proceedings taken under sub-section (2) of the same 
section should also cease. 

Nur Mahamed v. Aung Gyi, 3 U.B.R., 234 refurred to. 


San Tin v.Ring- Emperor ous Se wee 


‘ORDER OF COURT SETTING ASIDE AWARD Sve ARBITRATION 

ORDER REFUSING TO GIVE 4 DECREE: HOLDER PERMISSION TO PURCHASE 
AT A SALE HELD {(N EXECUTION OF A DECREE—20 appeal lics—ss, 
* 294, S588 (16), Code of Civil Procedure, XIV of 1882, {Rule 72, Order 
22, and Rule I u, Order 43, Code of Cit Procedure. V of 1908)-—Sce 
APPEAL f ane aes Se 

ORDERS, SETTING. “ASIDE oF, DIRECTING ENQUIRY INTO ANY OFFENCE RE- 
FERRED TO IN SECTION 198, CopE oF CRIMINAL PRocEnpuRE—See 
- ORDER DIRECTING ENQUIRY INTO ANY OFFENCE REFERRED TO IN SEC- 
TIGN 195, Cope oF CRIWINAL PROCEDURE 


aoe orn ane 


P 


PAnrivIon—vali idity of oral transfer—removal of atlachment—wvalidily 
of detds of transfer regzstered subsequent thereto—See TRANSFER OF 
PROPERTY 

PALTITION, DEED or—See INHERITANCE ez ae 

PARTITION OF PROPERTY BETWEEN THE PARTIES, No BAR TO A SUBSE- 
wera SUIT FoR—ss. 42, 43, Civil Procedure Corte, 1882 (Rules 1 and 

2 of Order 2 of the Code of Civil Preeedure ,1908}—See Suit UNDER 
BuRMESE BuppHist LAw FoR DIVORCE ONLY 


aoe eee one 


ae ane 


PARTNERSHIP, DissoLution or—See DissOLUTION OF PARTNER- 
SHIP saa wes cr i des 

PAYMENT OF AMOUNT ORDERED FOR MAINTEN ANCE OF CHILD TO BE 
ENFORCED—S¢ee MAINTENANCE Nex se ses 


PENAL CODE, 1860,ss. 71, 383—-Sce KipNAPeING 
1860, a 85, 26, 383, 387, 393, 398—-Scee DRURKENNESS 
1860, Ss, 86, 85, 383, 387, 393, 398—Sce EON RaN EEE 
1560, : "ON Sec FALSE CHARGE OF OF FENC 
—_—1860, S. 214—See ILLEGAL GRATIFICATION 
1860, Ss. 364, 365, 387—-Sce KIDNAPPIKG ane 
1860, ss, 383, 85, 86, 387, 393, 398—See DRUNKENNESS 
1860, ss. 387, 85, 86, 383, 393, 398— See YXRUNKENNESS 
—_— 1860’ ss. 393, 85, 86, 383, 387. 398—Sce ORUNKEWNESS 
— 1860, ss. 397, 398—Sze INTERPRETATION OF TERMS 
1860, ss. 398, 85. 96, 383, 387, 393— See DRUXSKENNESS 
--———1860,.ss. 398. 397,—See INTERPRETATION OF TERMS .... 
1*60, s, 405- See CRIMINAL BREACH OF TRUST eae 
1860, s, 409—S¢e CrimixAL BREACH OF TRUST 
1860, &. 420—See CneaTING- .... see 
PENALTIFS CONSEQUENT ‘ON FAILURE TO COMPLY WITH CONDITIONS 
Or issuUr oF A Firr InsuRAsce PoLticy—Sce Ins JRANCE Law ai 
PERMISSION TO PURCHASE AT A SALE HELD IN EXECUTION OF A DECRER, 
ORDER REFUSING TO GIVF A DECREE HOLDER—10 apfeal lies— 
ss. 294, 588 (16), Code of Civil Procedure, XIV of 1882, [Rule 72 
Order 21 and Rule 1 (7j, Order 43, Code of Civil Procedure V of 1908] 
—Sce APPEAL exe ote ree 
‘Potice Act, 1861. ss. 25, 26—See ABSCONDER FRoM JUSTICE « as 
«POLICE ENQUIRY~MAGISTERIAL ENQUIRY—~s.211, Jndian Penal Code 
—Sre FALSE CHARGE OF OFFENCE ... eee 
POLICE SEIZURE OF PROPERTY—instiiution of suit— attachsment and 
- salé—conflicting clain:s of Government and blaintiff—priority of 
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RIGHT TO suUE~—/older—negotiable instrumenis--promtssory tnotes—See 


NEGOTIABLE INSTRUMENTS wes 
RIGHTS OF OFFSPRING—Auvatha son—Dhammathals—Kmwun Mingyis, 
Digest, ss. 162, 163, 164,—See INHERITANCE ee 


RULE AS To cUSTODY—motlier Be uerally proper ctistodian—See 
ILLEGITIMATE CHILDREN 

RULE REGARDING DISPOSAL OF © KANWIN"” OR rar MARRIAGE POR- 
TION "See BUDDHIsT LAw : INHERITANCE aes aaa 


$8 


SALE, ATTACHMENT 4ND—folice seizure of  property-—institution of 
susi—conflicting claims of Government and Plaintiff—priority of 
accrual ay right—ss. 87, 88, 435, 439, Code of Criminal Procedure, 1898 
—ss. 25,26 Police Act, 1861, Order 21, Rule 52, Civil Procedure 
Code, 1908—See ABSCONDER FROM JUSTICE ie 

SALE, HELD IN EXECUTION OF A DECREE, ORDER REFUSING “to GIVE A 
DECREE-HOLDER PERMISSION TO PURCHASE AT A—tio appear lies—See 
APPEAL ss se 5% 3 

SALE, VALIDITY or—law applicable—Transfer of Proferty Act, 1882— 
Ss. 13, Burma Laws Act, 1898—See VERBAL SALE OF INTEREET IN LAND 
{IX RANGOON ee see ae 

SANCTION, NECESSITY oF MAGISTRATE" 's—S, 195, Criminal Procedure 
Code—See FALSF CHARGE OF OFFENCE 

SANCTION, REVOCATION OF, NOT POSSIBLE BY A BENCH OF Juvees—See 
SANCTION TO PROSECUTE asa 

SANCTION TO PROSECUTE—Granf of, by one Judge ‘of Chief Court—revo- 
cation thereof not possible bya Bench of Judgces—meaning of sub-ss. (6) 
and {7} of s. 195 of the Code of Criminal Procedure. 

On «an application under sub-section (6) of section 195 of the Criminal . 
Procedure Code for revocation of sanction granted by a Judge of 
the Chief Court sitting on the Original Side made to a Bench of 
two Judges of the same Court, it was held thata Bench is nota 
superior Court within the meaning of the sub-sections (6) and (7) of - 
section 195 of the Criminal Procedure Code, and therefore that the 
Bench had no power to revoke the sanction. 

Than Pev, Ba Than ‘ 

SEPARATION OF THE CAUSES OF ACTION GENERALLY THE “CONVENIENT 
COURSE IN CASES OF DIVORCE AND PARTITION—Seée Suit CNDEE Bur- 
MESE BUDDHIST Law FOR DIVORCE OXLY as 

SHARE OF PATERNAL AND MATERNAL UNCLES AND "AUNTS oF A DECEASED 
NEPHEW OR NIECE—See BUDDHIST LAW : INHERITANCE ses ry 

STATUS, SIMILARITY OF, UNDER ADOPTION AND AFTER DIvoRCcE...claimt of | 
children—absence of filial relationship—See Bupouist Law: INHERI-. 
TANCE coe ae oo wae 

SUBSEQUENT ENQUIRY AS TO COMPLIANCE BY THE ~ REGISTRAR " OF - 
COMPANIES WITH CONDITIONS OF INCORPORATION PRECLUDED—'- 
See Company Law wie i ase es hoes 

SUBSEQUENT SUIT FOR PARTITION OF PROPERTY BETWEEN THE PARTIES; 
No BaR To A—ss. 42, 43, Civil Procedure Code, 1882 Rules 1 and ‘2. Oe 
Order 2 of the Code of Civil Precedure, 1908—Sce Suit UNDER 
BURMFSE BUDDHIST LAW FoR DIVORCE ONLY er oe 

SUBSISTENCE ALLOWANCE—Sce ARREST OF DEFENDANT si 

Succerssron Act, 1865, ss. 183, 187,198,215— Sce PROBATE aes 

1865, ss. 187, 183, 198, 215—See PROBATE see ar 

1865, ss. 198, 183, 187, 215—~-Sec PROBATE ie “a 

1865, ss. 215, 183, 187, 198—See PROBATE ee echt i Py 

1865, 8, 282—-Sce ADMINISTRATION LAW cae sie 

SvuIT FoR PARTITION OF PROPERTY BETWEEN THE. PARTIES, No BAR TO’ A 
SUBSEQUENT—sS. 42, 43, Céiuil Procedure Code, 1882; Rules I and 2 of, - 




















Order 2 of tie Code ‘of Civil Procedure, 1908—See Suit UNDER BUR-:.. 4 
MESE Buppmisr Law FOR DIVORCE ONLY oe as woo 2 
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‘Suit, INSTITUTION OF—folice seizure of property—atiachment and sale - 


—confiieling claims of Government ana blaintiff—priority of accrual 

of vighit—ss, 87, 88, 435, 439, Code of Crintinal Procedure, 1898—~ss, 25, 

26, Police Act, I861--Order 21, Rule 52, Civil Procedure Code, 1908— 

See ABSCONDER FROM JUSTICE sae a ae oe, 
SUIT UNDER BuRMESE BuppHistT Law FoR DIVORCE ONLY—z0 bar to 

a subsequent suit for partition of property between the parties—separa- 

tion of the causes of action generally the convenient course in cases of 
2 £his kind—ss, 42 and 43, Code of Civil Procedure, 1882, (Kitles 1 and 2 of 
’ Order 2 of the Code of Civil Procedure, 1908). 


’ A obtained a decree of divorce oily in the Township Court against B 
under Burmese Buddhist Law. He then sued her in the District 
Court for a partition of property and obtained a decree. The Chief 


Court allowed the appeal against this decree and set it aside on the _ 


ground that section 43 of the Code of Civil Procedure, 1882, 


prevents suit for partition of property in consequence’ of divorce’ 


under Burmese Buddhist Law from being brought after a suit for 
divorce only, unless permission to omit the claim for a partition of 

-. property was given by the Court before which the divorce suit was 
heard, 

On appeal to the Privy Council it was held that sections 42 and 43 of 
the Code of Civil Procedure, 1882, (Rules 1 and 2 of Order 11 of the 
Code of Civil Procedure, 1908), were not intended to bar an action 
like the present. The cause of action for the divorce was’ the 


misconduct of the wife, but the cause of action for the partition was. , 


+e, 


the divorce of the wife founded on that misconduct, » ~* ie nicest 


Hatng Pe v. Lon ia Gale =< a Ai ents diiees 
‘Suit, UNFA\OURABLE EVIDENCE OF ONE WITNESS INSUEFICIENT TO 
JUSTIFY DISMISSAL OF, IF OTHER WITNESSES CAN BE PRODUCED— 
See EVIDENCE ve nee es nee ana) 


T 


TESTS ESSENTIAL BEFORE UNCORRORORATED EVIDENCE OF ACCOMPLICE, 
CAN BE ACCEPTRED—s, LI¢, Indian Evidence Act, 1§72,—See EVipunce 
..OF ACCOMPLICE, IF UNCORROBORATED ‘ ne 

TITLE-DEEDS, DEPOSIT OF, OF PROPERTY sSiTUATED OUTSIDE THE TOWNS 
MENTIONED IN SECTION 59, TRANSFER OF PROPERTY ACT, 1882—Sceé 
EQUITABLE MORTGAGE aad “ts es see “8 

‘TRADE FIXTURE’ Reputed owner’'—'‘ Goods "—s, 16 (3), Provincial 
Insolvency Act, If] of 1907—See MACHINERY sts zai 

TRANSFER OF PROPERTY—partilion—validity of oral transfer—removal of 
attachinent-—wvalidity of deeds of transfer registered subsequent thereto 
s. 53, Transfer of Property Act, 1882, 


>: A sued B for recovery of a certain sum in respect of transactions iwi" 
" .paddy.'’In pursuance of the decree which he secured he attached . 


. “certain land’ which were the subject of the suit. 
The children of B throvgh their guardian objected to this attachment 
_ and, -had.it removed on the ground that B had partitioned, amongst 
them thé joint property of himself and his deceased wife. 
.-B did‘ report this partition to the Revenue Surveyor prior to the 
. transaction which was the subject of the suit having taken place ;, 
-. and after removal of the altachmént executed a deed of transfer of 
’ the lands in favour of the children's guardian. eae 
It was held that the transfers weredoua fideand although oral’ 
were valid ; and that the registered deeds did not more than possibly 
_ perfect the children’s title and, being executed aiter the attachment 
had been removed, were valid. 
“Gyannessa vy. Mobarakannessa, (1897) LR. 25 Cal, 210; Karalia 
Nanubhai Mahomedbhai v. Mansukhram Vakhatchand, (1900) LL.R. 
_ 24 Bom., 400; referred to. 
oi? R.A, C. 5. Chockalingam Chetty v. Yaung Ni ae ea 
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PAGE. 
TRANSFER OF PROPERTY Act, 1882—Sce VERBAL SALE OF. AN 
INTEREST IN LAND IN RANGOON tes te se aes 98 
8, 53-—-Sce TRANSFER OF PROPERTY ae es ree eats 
S, 59— See EQUITABLE MORTGAGE ° a aa as 


“TRANSFER, REASONS FOR REVUSAL TO, NOT To BE ARBITRARY, CAPRICIOUS 170 
OR WANTON—rectification of regisler—trnsfers of shares—Articles of 
Associutiou—powcrs of Directors—len-—waiver—yalidity of ‘tratsfer— 
s. 58, Indian Companies Act 1882--See ComPANY Law axe ; 

TRANSFER, “VALIDITY oF—rectification of register——transfers of shares— 
Articles of Association powers of  Directors—licu——waiver— reasons 
jor refusal to transfer not fo be arbitrary, capricious or wanton—s. 58, 
Indian Companics Act, 1882-—Sce ComMPANY Law Er 

TRANSFERS OF SHARES—recitfication of regisicr—Articles of Association 
powers of Directors—lien—wasv.r—wvalidily — of transfer—reavotis,” 
for refusal io tranfer not to be arbitrary, capricioss or waitou—s 
ludian Companies Act, 1882— See. COMPANY Law 









TRUST INCONSISTENT WITH LOAN—See CRIMINAL BREACH OF TRUST | ere: 
TRUsts AND Loans, DiFFERENTIATION - BETWEEN—See CRIMINAL, 
BREACH oF TRUST aie ass a ase woe fe ORF 
U 


UNCORROBORATEO EVIDENCE oF ACCOMPLICE—fesf esscufial before being 
accepted—s, 114, Indiin Evidence Act, 1872—Sce EVIDENCE OF ACCoN- 
PLICE, IF UNCORROBORATED sta “ 


Vv 


VERBAL SALE OF AN INSTEREST {N LAND IN oem: ee sale— ‘s 
law ,applicable—Transfer of Property Act, 1882—s." 
Laws Act, 1898, ; 

Boa the question as to whether a verbal sale af an interest in land i in’). 
Rangoon for a sum exceeding Rs. 100 effected prior to the -exteti: b 
sion ‘of the Transfer of Property Act to Rangoon was valid, if was: + 
held that as the Jaw to be applied under sub-section (2) of section 13 =. 
of the Burma Laws Act, 139s, is the law for the time being aduti- 
nistered by the High Court of Judicature at Fort William in Bengal .’- 
andas the Transfer of Property Act (1882) applied to the whole of. 
Bengal at the time of the verba! sale, that sale was invalid. 








San U v, Ma Hmyin ae we + 98. 

VOLUNTARY AND INVoLUNTARY—general exceptions tn Inction Pevial 

Code—See ORUNKENNESS ws _ ae on Tae SOO 
Ww 


WatveEr—rectification of resister—transfer of shares—Artictes.;d 
ation—powers of  Directors—lien—validity of travisfer—reas 
refusal to' iransfer sot tobe arbitrary, capricious or wanton 

ndian Companics Act, 1882—See Company Law eee, 

Wurpenrc—coneirrent sentences of—illegal. Sa 

Concurrent sentences of whipping are illegal. Bee ae 
 King-Emperor v. Sat E.,4 L.B.R., 147, referred to. Ce ateest 
King-Emperor v. Eng Gyaung = a : 

WITNESS, UNFAVOURABLE NATURE OF EVIDENCE OF oNE—S¢e Bivens 

WoRKMEN’S BREACH oF CoNnTRACT ACT, 1859, ss. 1 AND. 2uSee: 
BREACH oF CONTRACT BY WORKMEN... ” 

WRITTEN ConTRAct—proof of false representation “of intention-nat- ton. 
tained in such written contract—admissibility of such evidence—s. 420, . | 
Indian Penal Code—s. 92, Indian Evidence Act-—See CHEATING " dene Pd, 
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